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THE 60TH ANNIVERSARY OF THE ADMINIS- 
TRATIVE PROCEDURE ACT: WHERE DO WE 
GO FROM HERE? 


TUESDAY, JULY 25, 2006 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 11:30 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Chris 
Cannon (Chairman of the Subcommittee) presiding. 

Mr. Cannon. The Committee on the Judiciary’s Subcommittee on 
Commercial and Administrative Law will come to order. 

The current Federal regulatory process faces many significant 
challenges. Just last week, the Subcommittee on Commercial and 
Administrative Law conducted a hearing on legislation aimed at 
addressing various loopholes and recurrent inefficiencies involving 
the Regulatory Flexibility Act of 1980. As this hearing revealed, 
these shortcomings in the regulatory process translate into real 
costs that are borne by every American. 

Other problematic issues that have arisen over the years in the 
area of administrative law and procedure include the absence of 
transparency at certain stages of the rulemaking process, the in- 
creasing incidence of agencies publishing final rules without having 
them first promulgated on a proposed basis, the stultification of 
certain aspects of the rulemaking process, and the need for more 
consistent enforcement by agencies. 

Given the fact that the Administrative Procedure Act was en- 
acted more than 60 years ago, a fundamental question that arises 
is whether the act is still effective in the 21st century. 

To help us answer that question. House Judiciary Committee 
Chairman Sensenbrenner, with the active support of Ranking 
Member Conyers, last year asked our Subcommittee to spearhead 
the Administrative Law Process and Procedure Project. 

With the objective of conducting a nonpartisan, academically 
credible analysis, the project will culminate with the preparation of 
a detailed report with recommendations for legislative proposals 
and suggested areas for further research to be considered by the 
hopefully soon-to-be reactivated Administrative Conference of the 
United States. 

As many of you know, ACUS was an independent agency that 
served as a think-tank and made numerous recommendations that 

( 1 ) 
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improved efficiency, adequacy, and fairness of the procedure used 
by agencies to carry out administrative programs. We are particu- 
larly pleased that Professor Breger, who previously served 6 years 
as the chairman of ACUS, is here to share his views on the state 
of the APA, especially in light of his experience with ACUS. 

Today’s hearing is one of a series of programs and hearings that 
our Subcommittee has conducted as part of this project. In addition 
to the Regulatory Flexibility Act, the Subcommittee conducted a 
hearing on the Congressional Review Act, as well as a hearing on 
the project itself 

The Subcommittee has also cosponsored two symposia as part of 
the project. The first symposium, held last December, focused on 
Federal e-Government initiatives. This program, chaired by Pro- 
fessor Coglianese, examined the executive branch’s efforts to imple- 
ment e-rulemaking across the Federal Government. Professor 
Coglianese will provide a summary of that symposium for us today, 
as well as an update on subsequent developments, especially with 
respect to the Government-wide Federal docket management sys- 
tem. 

The Subcommittee’s second symposium examined the role of 
science in the rulemaking process. Issues considered at that pro- 
gram included OMB’s recent initiative dealing with regulatory 
science and the role of science advisory panels. 

A further symposium is planned for September 11, 2006, which 
will examine such issues as the respective roles that the executive 
and legislative branches play in the rulemaking process. As part of 
the project, several studies are also being conducted. One of these 
studies, which another of our witnesses. Professor Bill West, will 
discuss today, examines how agencies develop proposed rules. 

While the APA generally requires agencies to involve the public 
in the rulemaking process by publishing notices of proposed rule- 
making to which the public can submit comments, critical decisions 
regarding proposed rules are often made in the months and per- 
haps even years before rules are published. Surprisingly, little is 
known about how agencies actually develop these rules. Professor 
West’s study will shed some light on this heretofore unexamined 
area of the rulemaking process. 

At this time, I would like to extend, on behalf of the Sub- 
committee, our thanks to the Congressional Research Service for 
funding this very much needed research and for its role, as particu- 
larly exemplified by Mort Rosenberg and Curtis Copeland, in co- 
ordinating this and other research endeavors for the project. As 
Professor Magill will later explain, the need for empirical research 
is not being met. This gap only emphasizes the need to reactivate 
ACUS. 

I now turn to my colleague, Mr. Watt, the distinguished Ranking 
Member of the Subcommittee, and ask him if he has any opening 
remarks. 

[The prepared statement of Mr. Cannon follows:] 

Prepared Statement of the Honorable Chris Cannon, a Representative in 

Congress from the State of Utah, and Chairman, Subcommittee on Com- 
mercial and Administrative Law 

The current federal regulatory process faces many significant challenges. Just last 
week, the Subcommittee on Commercial and Administrative Law conducted a hear- 
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ing on legislation aimed at addressing various loopholes and recurrent inefficiencies 
involving the Regulatory Flexibility Act of 1980. As this hearing revealed, these 
shortcomings in the regulatory process translate into real costs that are borne by 
every American. 

Other problematic issues that have arisen over the years in the area of adminis- 
trative law and procedure include the absence of transparency at certain stages of 
the rulemaking process, the increasing incidence of agencies publishing final rules 
without having them first promulgated on a proposed basis, the stultification of cer- 
tain aspects of the rulemaking process, and the need for more consistent enforce- 
ment by agencies. 

Given the fact that the Administrative Procedure Act was enacted more than 60 
years ago, a fundamental question that arises is whether the Act is still effective 
in the 21st Century. 

To help us answer that question. House Judiciary Committee Chairman Sensen- 
brenner — with the active support of Ranking Member Conyers — last year asked our 
Subcommittee to spearhead the Administrative Law, Process and Procedure Project. 
With the objective of conducting a nonpartisan, academically credible analysis, the 
Project will culminate with the preparation of a detailed report with recommenda- 
tions for legislative proposals and suggested areas for further research to be consid- 
ered by the hopefully soon-to-be reactivated Administrative Conference of the 
United States. 

As many of you know, ACUS was an independent agency that served as a think 
tank and made numerous recommendations that improved the efficiency, adequacy, 
and fairness of the procedure used by agencies to carry out administrative pro- 
grams. We’re particularly pleased that Professor Breger, who previously served six 
years as the Chairman of ACUS, is here to share his views on the state of the APA 
especially in light of his experience with ACUS. 

Today’s hearing is one of a series of programs and hearings that our Sub- 
committee has conducted as part of this Project. In addition to the Regulatory Flexi- 
bility Act, the Subcommittee conducted a hearing on the Congressional Review Act 
as well as a hearing on the Project itself. 

The Subcommittee has also cosponsored two symposia as part of the Project. The 
first symposium, held last December, focused on federal e-government initiatives. 
This program, chaired by Professor Coglianese (pronounced “Co-lone-niece”), exam- 
ined the Executive Branch’s efforts to implement e-rulemaking across the federal 
government. Professor Coglianese will provide a summary of that symposium for us 
today as well as an update on subsequent developments especially with respect to 
the government-wide Federal Docket Management System. 

The Subcommittee’s second symposium examined the role of science in the rule- 
making process. Issues considered at that program included OMB’s recent initia- 
tives dealing with regulatory science and the role of science advisory panels. 

A further S 3 miposium is planned for September 11, 2006, which will examine such 
issues as the respective roles that the executive and legislative branches play in the 
rulemaking process. 

As part of the Project, several studies are also being conducted. One of these stud- 
ies, which another of our witnesses — Professor Bill West — will discuss today, exam- 
ines how agencies develop proposed rules. 

While the APA generally requires agencies to involve the public in the rulemaking 
process by publishing notices of proposed rulemaking to which the public can submit 
comments, critical decisions regarding proposed rules are often made in the months 
and perhaps even years before rules are published. Surprisingly, little is known 
about how agencies actually develop these rules. Professor West’s study will shed 
some light on this heretofore unexamined area of the rulemaking process. 

At this time I would like to extend — on behalf of the Subcommittee — our thanks 
to the Congressional Research Service for funding this very much needed research 
and for its role, as particularly exemplified by Mort Rosenberg and Curtis Copeland, 
in coordinating this and other research endeavors for the Project. As Professor 
Magill will later explain, the need for empirical research is not being met. This gap 
only emphasizes the need to reactivate ACUS. 

Mr. Watt. Thank you, Mr. Chairman. 

I thank the Chairman for convening this hearing and for the 
very important and strong and committed leadership role that he 
has played in taking the charge of our Chairman, Mr. Sensen- 
brenner, and the Ranking Member, seriously and studying this 
area. 
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Today, as he has indicated, we will hear from noted scholars on 
various aspects of the Administrative Procedure Act. APA is as im- 
portant now as it was when it was first enacted in 1946. From Ad- 
ministration to Administration, whether Democratic or Republican, 
the role of the administrative agencies in our political system can- 
not be underestimated. 

Although recently new entities have emerged to compete for the 
title of fourth branch of Government, such as the media, lobbyists 
and corporate interests, of course, there is no doubt that our ad- 
ministrative agencies continue to exercise power officially reserved 
for the first three branches, or power not defined by the Constitu- 
tion at all. 

The Administrative Procedure Act is a necessary tool to ensure 
that the power conferred upon the agencies is not abused and that 
it is exercised efficiently and fairly. Our rapidly changing techno- 
logical landscape requires that we look to see whether the APA re- 
quires modernization to ensure that fairness and efficiency remain 
viable. 

So I look forward to hearing from the witnesses about the var- 
ious developments in the area of administrative rulemaking and 
the regulatory process, with an eye toward improving and strength- 
ening the process. 

My staff person has just reminded me that if the APA is 60 years 
old, it is a baby-boomer. So we need to be researching our own 
roles. Maybe we have two baby-boomers here, trying to figure out 
what to do about another baby-boomer. So everybody is studying 
age and growing old. It is time that we do it on the APA. 

Thank you. I yield back. 

Mr. Cannon. I thank the gentleman. 

Without objection, the gentleman’s statement will be placed in 
the record. Hearing no objection, so ordered. 

Without objection, all Members may place their statements on 
the record at this point. Hearing no objection, so ordered. 

Without objection, the Chair will be authorized to declare re- 
cesses of the hearing at any point. Hearing no objection, so ordered. 

I ask unanimous consent that Members have 5 legislative days 
to submit written statements for inclusion in today’s hearing 
record. Hearing no objection, so ordered. 

Some of the witnesses have asked for additional time to submit 
more formal statements. We appreciate your willingness to be here, 
and in a couple of cases on relatively short notice, and so I ask 
unanimous consent that the witnesses be allowed 5 days within 
which to submit more formal statements. Hearing no objection, so 
ordered. 

At this point, I would like to submit on unanimous consent a 
statement from the Federal Administrative Law Judges Conference 
for inclusion in the record. Hearing no objection, so ordered. 

[The material referred to follows:] 
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AMERICAN BAR ASSOCIATION 


Dct'fnriing Liberty 
Pursuing justice 
Governmental Atrairs Office 

•40 FitU'-snln Slrcfl NJW 
Washinpfon. DC UUi 



July 25, 2006 

The Honorable Girls Cannon 
Chair 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Rc; Hearing on “The 60'*' Anniversary of the Administrative Procedure Act 
(P.L, 79-404): Where Do We Go From Here?” 

Dear Mr. Chairman: 

On behalf of the American Bar Association (“ABA”) and its more than 400,000 
members. I write to advise your .subcommittee of the great interest that the ABA, 
particularly its Section of Administrative Law and Regulatory Practice (the “Section”) 
and its Judicial Division’s National Conference of the Administrative Law Judiciary 
("NCALJ”), has in the subject of today’s scheduled hearing on “The 60'” Anniversary 
of the Administrative Procedure Act (P.L. 79-404); Where Do We Go From Here?” 

The 60“' anniversary of the Administrative Procedure Act (“APA”) is indeed an 
imponant milestone and we are most grateful for the opportunity to participate in this 
celebration. It is our hope that we can work with you and your Subcommittee on 
possible administrative law reforms. As the Chair of the Section, I have been 
authorized to express the ABA’s views on tliis important subject and request that ibis 
letter be included in the official record of today’s Subcommittee hearing. 

The ABA, including the Section of Administrative Law and Regulatory Practice and 
NCALJ, has a longstanding interest in the APA and its improvement. According! y, the 
ABA has adopted policy on a host of issues regarding the APA over the yeai's, 
including reforms in rulemaking, public information and judicial review. In 200 ! , the 
Section completed a comprehensive review ofthe APA culminating in a restatement of 
administrative law.^ The most recent ABA policy pertaining to the APA is a resolution 
proposing amendments to some sections of the APA relating to adjudication. We 
request that your Subcommittee give due consideration to this propo.sed amendment 
dming your reexamination of the APA. 


American Bai' A.s.sociation Seclion on Administrative Law and Regulatory Practice, A Blackktter 
Siatement of Federal Adminktrative Law, 54 ADMIN. L. REV. 17 (2001). 
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Below we have higlilighted some issues of pressing concern to the ABA. These include: 
amendment of the adjudication provisions of the APA, reauthorization and appropriation of funds 
for the Administrative Conference of the United States, and creation of the “Administrative Law 
Judge Conference of the United States.” 

1. Proposed Changes in APA Adjudication 

The rulemaking, public information, and judicial review provisions of the APA apply to all federal 
agencies (with specific exceptions). However, this is not the case with the adjudication sections of 
the APA (primarily sections 5S4, 556 and 557). These sections presently apply only to a small 
subset of the subject matter of federal agency adjudications: Social Security Act disability, old-age 
and siuvivors benefits claims, Medicaie claims, labor law cases, and certain hearings conducted by 
about 20 other independent regulatory agencies and other Executive Branch agencies, We call these 
T>pc A hearings. 

These APA provisions guarantee basic, fundamental fairness. They provide for the riglit to present 
evidence and conft'ont the opponent’s evidence; require an impartial dccision-malcer; prohibit ex 
parte contacts; require separation of adjudicatory from advocacy functions within the agency; and 
require a statement of findings and reasons. Unfortunately, however, the APA adjudication 
provisions do not apply under present law to a vast number of adjudications in which an evidentiary 
hearing is required by federal statutes. Some of the excluded hearings are cases involving 
immigration and asylum, veterans’ benefits, government contract disputes, civil money penalties, 
security clearances, IRS collection disputes, and about 80 other hearing schemes, We call these 
Type B hearings. There is no logical reason for the distinction between Type A and Type B 
hearings. Yet the number of statutes calling for Type B hearings is steadily increasing while the 
number of .statutes calling for T^pe A hearings remains relatively constant. The APA should apply 
to all adjudicatory hearing.s required by statute that are conducted by federal agencies. 

In 2005, the ABA adopted a resolution urging Congress to apply the adjudication provisions of the 
APA to Type B adjudication for the first lime. This ABA policy, attached as Appendix A, includes 
draft legislative language as well as a detailed explanatory report. The ABA strongly urges the 
Subcommittee to support the APA reforms outlined in this resolution. 

Although the ABA’s proposal would subject Type B hearings to the adjudication provisions of the 
APA, one important part of the existing APA would not be applied to T)TJe B hearings under our 
proposal. Specifically, these hearings wmuld not be conducted by administrative law Judges 
(“ALJs”). In an ideal world, ALJs would preside in all hearings required by federal statutes, but 
this docs not appear to be feasible at this time. Nonetheless, these proposed reforms would offer 
vastly more protection to persons litigating against federal agencies than is provided by existing 
law. 

In addition to expanding the APA adjudication provisions to Type B hearings, the ABA’s policy 
proposal calls for a number of other significant changes in these provisions. In particular, it: (1) 
mandates the adoption of a code of ethics for all administrative presiding officers, whether they 
serve in Type A or Tyjae B hearings; (2) provides protection for full-time Type B presiding officers 
auainst dismissal without good cause; (3) expands the opportunity to seek a declaratory order; and 
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( 4 ) clarifies various definitions in the existing Act that have caused confusion - in particular, the 
definition of a “nile.” 


The drafters of the APA wanted to achieve uniformity of procedure in federal administrative law, 
They achieved that goal with respect to rulemaking, judicial review, and freedom of information, 
but they did not achieve it with respect to adjudication. Since 1946, avast number of Type B 
hearing schemes have emerged that fall outside the APA’s protective umbrella. The ABA’s 
recommended reforms would bring Type B hearings under the APA umbrella, which in turn would, 
assure fair administrative procedures to generations of future litigants vvlio find themselves in 
disputes with federal agencies. 

2. Administrative Conference of the United States 

In the Federal Regulatory Improvement Act of 2004, P. L. 108-401, Congress reauthorized the 
Administrative Conference of the United States (“ACUS”) for fi.scal years 2005, 2006, and 2007. 
This reauihorizalion comports with long-standing ABA policy supporting ACUS and its 
reauthorization. Specifically, the ABA adopted policy in February 1989 that calls for 
reauthorization of ACUS willi funding sufficient to permit the agency to continue its role as the 
government's coordinator of administrative procedural reform. A copy of this ABA policy 
statement is attached as Appendix B. In our view, a revitalized ACUS could play a crucial role in 
the future development of tlie federal APA. Indeed, ACUS would be an ideal forum for exploring 
just the sort of comprehensive reevaluatioii of the AP.A ihal the Subcommittee has initiated. It 
could provide a vital, inclusive and prestigious adjiuict to the Subcommittee’s work. 

ACUS wa.s originally established in 1964 as a pennanent body to serve as the federal government's 
in-house advisor on, and coordinator of, administrative procedural reform. It enjoyed bipartisan 
support for over 25 years and advised all three branches of government before being terminated in 
1995. Through the years, ACUS was a valuable resource providing information on the efficiency, 
adequacy and fairness of the administrative procedures used by administrative agencies in carrying 
out their programs. This was a continuing responsibility and a continuing need, a need that ha.s not 
ceased lo exist, 


The AB.4 and it.s Section on Administrative Law and Regulatory Practice strongly supported the 
reauthorization of ACUS in 2004 and we applaud your strong leadership in both sponsoring and 
facilitating the pas.sage of the legislation that made this possible. Since ACUS was reauthorized in 
2004, the ABA has been honored to work with you and your staff in an effort to secure adequate 
funding for the reconstituted agency from Congress. As part of that effort, the ABA sent a letter lo 
the Senate Appropriations Committee on July 18, 2006, urging them lo provide funding for ACUS 
for fiscal yea:' 2007 at the fully authorized level of $3.2 million. A copy of that letter is attached as 
Appendix C. 

As the ABA explained in its correspondence to the Senate Appropriations Committee, now that 
Congress has enacted bipanisan legislation reauthorizing ACUS, the agency should be provided 
with the very modest resources that it needs to restart its operations without uiutecessary delay. 
Unfortunately, neither the Senate nor the House Appropriations Committees have approved the 
funding that ACUS needs to reconstitute its staff, secure office space and supplies, and re.sume its 
critical work. Therefore, the ABA urges you and the Subcommittee to continue your efforts lo 
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secure funding for ACUS for fiscal year 2007. In addition, whether or not ACUS receives this 
critical funding this year, we urge you to support legislation in the new 1 10“' Congress that would 
reauthorize ACUS for fiscal year 2008 and beyond so that it can continue its vital mission. 

3. Administrative I.aw Judge Conference of the United States 

The ABA also encourages Congress to establish the proposed Administrative Law Judge 
Conference of the United States as an independent agency to assume the responsibility of the United 
States Office of Personnel Management ("OPM") with respect to Administrative Law Judges 
("ALJs"), including their testing, selection, and appointment. Tlie ABA’s proposal, adopted by the 
ABA House of Delegates in August 2005 and attached as Appendix D, would maximize 
administrative efficiency by consolidating services, promoting professionalism, promoting public 
confidence in administrative decision-making, ensuring high ethical standards for administrative 
law judges, and providing necessary Congressional oversight Therefore, the ABA strongly urges 
the Subcommittee to support this proposal by approving legislation that would formally establish 
the ALT Conference of the United States. 

Thank you for considering the views of the ABA, the Section of Administrative Law and 
Regulatory Practice, and NCAU on these critical issues. We stand ready to assist you and the 
Subcommittee in a reexamination of the APA at its 60'*' amiiversary. We will be contacting your 
staff shortly to consider next steps. In the meanlirne, if you would like to discuss the ABA’s views 
in greater detail, please feel free to contact me at 317/274-4091 or the ARA’s senior legislative 
counsel for adminisliative law issues, Larson Frisby, at 202/662-1098. 


Sincerely, 



Eleanor D. Kinney, Chair 

ABA Section of Administrative Law and Regulatory Practice 


cc: Members of the Subcommittee on Commercial and Administrative Law 

The Honorable Jodi B. Levine, ABA Judicial Division 
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RECOMMENDATION 114 
ADOPTED BY THE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
February 14, 2005* 


RESOLVED, That the American Bar Association urges Congress to amend and 
modernize the adjudication provisions of the Administrative Procedure Act and to expand 
certain fundamental fair hearings provisions of that Act by enacting legislation consistent 
with the attached draft bill entitled “Federal Administrative Adjudication in the 21®‘ 
Century,” dated February 2005, recognizing the administrative law judge adjudication as 
the preferred type of adjudication for evidentiary proceedings conducted under the 
Administrative Procedure Act. 


*Notc: The “Recommendation,” but not the attached “Report,” constitutes official ABA 
policy. 
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FEDERAL ADMINISTRATIVE ADJUDICATION 
IN THE 21®^ CENTURY ACT 

A BILL 

To amend title 5, United States Code, to modernize the adjudication provisions of the 
Adminisiralive Procedure Act and to extend certain fundamental fair hearing 
provisions to additional hearings required by statute. 

Be it enacted hy the Senate and House of Representatives of the United Slates of 
America in Congress Assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Federal Administrative Adjudication in the 21®' 
Century Act". 

SEC. 2. DEFINITIONS, 

(a) Section 551 of title 5, United States Code, is amended— 

(1) by striking "and" at the end of paragraph (13); 

(2) by striking the period at the end ofparagi aph (14) and inserting 
and"; and 

(3) by adding the following at the end: 

"(15) 'Type A adjudication' means adjudication required by statute 

to be— 

"(A) determined on the record after opportunity for an 
agency hearing; or 

"(B) conducted in accordance with sections 556 and 557 of 
this title; 

"(16) Type B adjudication’ means an agency evidentiary 
proceeding required by statute, other than a Type A adjudication; 

"(1 7) 'agency evidentiary proceeding' means an agency proceeding 
that affords an opportunity for a decision based on evidence submitted by 
the parties orally or in writing; and 

"(18) 'presiding officer' means the initial decisionmaker in a Type 
B adjudication.". 

(b) Section 551(4) of title 5, United States Code, is amended to read as follows: 

”(4) 'mle' means the whole or a part of an agency statement of general 
applicability designed to implement, interpret, or prescribe law or policy or to 
describe the organization, procedure, or practice requirements of an agency;". 

SEC. 3. TYPE A AND B AD.IUDICATIONS. 


Section 554 of title 5, United States Code, is amended — 
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(1) in subsection (a), 

(A) by striking "adjudication required by statute to be delermined 
on the record after opportunity for an agency hearing" in The matter 
preceding paragraph (1) and inserting "Type A adjudication and Type B 
adjudication"; 

(B) by inserting "or in a T 3 ^e A or T>'pc B adjudication" at the end 
of paragraph (1); and 

(C) by striking paragraph (2) and redesignating paragi'apbs (3), (4), 
(5), and (6) as paragraphs (2), (3), (4), and (5), respectively, 

(2) in subsection (b), by inserting "in a Type A or Type B adjudication" 
after "an agency hearing" in the matter preceding paragraph (1); 

(3) in subsection (c), 

(A) by inserting "In a Type A or Type B adjudication," at ftie 
beginning of the subsection; and 

(B) by striking "on notice and in accordance with sections 556 and 
557 of this title" and inserting "in accordance with the procedures for Type 
A adjudication specified in subsection (d) or Type B adjudication 
specified in subsection (e)"; 

(4) in subsection (d), 

(A) by designating the first sentence as paragraph (2) and by striking "he" 
in that sentence and inserting "he or she"; 

(B) by designating the second sentence as paragraph (3) and redesignating 
the existing paragraphs (1) and (2) in that sentence as subparagraphs (A) and (B)^ 
respectively; 

(C) by designating the third and fourth sentences as paragraph (4) and, in 
the first sentence as so redesignated, by striking all after " agency in a" and 
inserting "T>'pe A adjudication may not, in that or a factually related adjudication, 
participate or advise in the initial or recommended decision or any review of such 
decision except as witness or counsel in public proceedings"; and 

(D) by inserting the following at the beginning of the subsection: 

"(1) A ’lype A adjudication shall be conducted in accordance with sections 556 and 557 of 
this title."; and 

(5) by striking subsection (e) and inserting the following: 

"(c)(1) A 'Ji'ype B adjudication shall be conducted in accordance with the procedures 
specified in this subsection. 

"(2) A parly may present its case or defense by oral or documentary evidence and 
conduct such cross-examination as may be required for a full and true disclosure of the 
facts. An agency may, when a party will not be prejudiced thereby, adopt procedures for 
the submission of all or part of the exadence in written form. 

"(3) The functions of a presiding officer or an officer who reviews the decision of 
a presiding officer shall be conducted in an impartial manner. 

"(4)(A) A presiding officer shall make the recommended or initial decision in the 
adjudication unless he or she becomes unavailable to the agency. 

"(B) Except to the extent required for the disposition of ex parte mailers as 
authorized by law, the presiding officer shall not consult with any person or party on a 
fact in issue, unle.ss on notice and wdtb an opportunity for all parties to participate. 
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"(C) A full-time presiding officer shall not be responsible to or subject to the 
supervision or direction of an agency employee engaged in the perfonnance of 
investigative or prosecuting functions. A part-time presiding officer in an adjudication 
shall not be subject to the supervision or direction of an agency employee engaged in the 
pcrfomiance of investigative or prosecuting functions in the same adjudication. 

"(D) An employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency in an adjudication may not, in that or a factually 
related adjudication, participate or advise in an initial or recommended decision or any 
review of such decision, except as witness or counsel in public proceedings. 

"(E) The requirements of this paragraph do not apply — 

"(i) in determining applications for initial licenses; 

"(ii) to proceedings involving the validity or application of rates, facilitie.s, 

or practices of public utilities or carriers; or 

"(iii) to the agency or a member or members of the body comprising the 

agency. 

"(5) The requirements of sections 556(e) and 557(d) shall apply to tlie proceeding 
;uic1, in ptuliculai', the requirements that apply to an administrative law judge under 
section 557(d) shall apply to tlie presiding officer in the proceeding. 

"(6) The decision of a presiding officer shall include a statement of findings, 
conclusions, and reasons, on materia] issues of fact, law, and discretion presented on the 
record. The decision may be delivered orally or in writing in the discretion of the 
presiding officer. In the event the decision is reviewed at a higher agency level, the 
parties shall have an opportunity to submit comments on the decision before the review 
process is completed. 

"(7) An agency engaged in Type B adjudications may adopt rules that provide 
greater procedural 23rotcctions than arc provided in this section. 

"(f) Unless otherwise specified, after the date of enactment of this subsection, the 
establislmicnt of an opportunity for hearing in an adjudication subject to the requirements 
of this section shall be deemed to provide for a Type A adjudication.". 

(g) Nothing in this section shall affect the requirements relating to agency or 
judicial review that are presently provided by statute. 

SEC. 4. SUNSHINE ACT EXCEPTION. 

Section .^52b(c)(10) of title 5, United States Code, is amended by striking “formal 
agency adjudication pursuant to the procedures in section 554 of this title” and inserting 
"an agency evidentiary proceeding under section 554 of this title.” 

SEC. 5. DECUARATORY ORDERS. 

Section .555 of title 5, United States Code, is amended by adding the following at 
the end: 

"(f) The agency, with like effect as in the case of other orders, and in its sound 
discretion, may issue a declaratory order to terminate a controversy or remove 
uncertainty.". 
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SEC. 6. ISSUES RELATING TO EVIDENCE. 

Section 556(d} of title 5, United States Code, is amended— 

( 1 ) by inserting “and may be entirely based on evidence that would be 
inadmissible in a civil trial” at the end of the third sentence; and 

(2) by adding the following after the second sentence: “Evidence may be 
excluded, allliough relevant, if its probative value is substantially outweighed by the 
danger of confusion of the issues, or by considerations of undue delay, waste of time, or 
needless presentation of cumulative e\ddence.” 

SEC. 7. AL.) AND PO ETHICAL STANDARDS; REMOVAL AND DISCIPLINE 
OF PRESIDING OFFICERS. 

(a) Title 5, Unilod States Code, is amended by inserting after section 559 the 
following: 

”§ 559a. Ethics and independence of Presiding Officers and Administrative Law 
Judges 

"(a) The Office of Government Ethics shall prescribe regulations providing for 
appropriate ethical standards for administrative law judges and presiding officers who 
conduct adjudications under section 554 of this title. 

"(b) The regulations shall be prescribed in accordance with section 553(b) and (c) 
of this title,. 

"§ 559b. Removal and discipline of presiding officers 

"(a) A presiding officer, as defined in section 55 1 of this title and who is full- 
time, may be disciplined or removed from his or her position as presiding officer only for 
good cause and only after a hearing before the Merit Systems Protection Board, subject to 
judicial review. The hearing shall be a Type A adjudication. 

"(b) The exceptions applicable to administrative law judges, relating to national 
security or reductions in force, shall be applicable to the discipline or removal of a 
presiding officer.". 

(b) The analysis for chapter 5 of title 5, United States Code, is amended by 
inserting the following after the item relating to section 559: 

''560a. Ethics and independence of Presiding Officers and Administrative Law .ludges. 
"560b, Removal and discipline ofpresiding officers." 

SEC. 9. SUPERSEDING CONTRARY STATUTORY PROVISIONS. 

The provisions of this act supersede existing contrary statutory provisions. 
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REPORT 

lutroduction 

The Adniinislralive Procedure Act of 1946 (APA)‘ controls the procedures of almost all 
federal government administrative agencies and it has achieved nearly constitutional status. The 
ATA is of immense importance to the governmental process and to uncounted millions of people 
who are impacted by federal agencies. The APA regulates all federal agency rulemaking and all 
judicial review of agency action (with narrowly drawn exceptions in each case). Under the 
Freedom of Information Act/ an amendment to the APA passed in 1966, all federal government 
information is covered (again with specific exceptions). The Negotiated Rulemaking Act and the 
Administrative Dispute Resolution Ac/ comprehensively regulate agency allernale dispute 
resolution. 

As discussed in greater detail below, only a portion of agency adjudication is subject to 
the adjudication provisions of the APA. Wc call these ‘Type A adjudications.” Type A 
adjudications are the cases in which administrative law judges (AUs) ordinarily preside — 
primarily benetits cases involving Social Security, Medicare, and Black Lung. In addition, Type 
A adjudication covers a wide array of regulatory adjudication, such as that conducted by the 
FTC, NI.RB, SEC, and FERC. Type A adjudication also covers a variety of other programs 
involving civil penalties, labor, transportation, and communication. The APA provides 
signirieant protections to litigants in Type A adjudication. These include detailed provisions 
relating to the merit selection, independence, compensation, freedom from performance 
evaluation, and tenure of AUs. 

Numerous statutes that call for evidentiary hearings as part of regulatory or benefit 
programs are not governed by the APA’s adjudication provisions. We refer to these as “Type B 
adjudications,” Presiding officers (POs) rather than AUs conduct these hearings, We believe it 
would be in the public interest to extend certain APA provision.s that prescribe fundamental 
noitns of fair adjudicatory procedure to Type B adjudication. Although all presiding officers 
should, of course, be selected based on merit, competence and experience, we do not propose 
that the APA’s specific provisions relating to the selection, compensation and tenure of ALJs be 
extended to POs in Type B adjudication since it is not practical to do so. 

This resolution attempts to modernize the adjudication provisions of the APA by 
accomplishing the following goals. 

1 . Extend certain APA procedural protections to Type B adjudication (Part I of this 
Report). 


' 5 U.S.C. §551 et. seq. 'I he AP.A is cited herein without tiie prefatory 5 U.S.C. 

^ APA §552. 

^ 5 U.S.C. §§561 ct.seq; 571 et.seq. 

■' The new prescription drug provision will undoubtedly increase the number of Medicare cases heard by ALJs. .See 
Rleano! D. Kimiey, Changes in the Adjudication of Medicare Benejiciary Appeals in the Mew Medicare Prescription 
Drug Legislation: Reform or Retreat? 29 Admin. & Rcgul. Law News 6 (Spring 2004) (transfer of ALJs deciding 
Medicare cases from Social Security to HUS). 
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2 . Require adoption of ethical standards for AOs and POs and protect full-time POs 
against removal or discipline without cause. (Part Tl). 

3. Clarify the definitions of rule and adjudication under the APA (Part 111), 

4. Clarify the circumstances in w'hich newdy adopted adjudication schemes will be Type 
A as opposed to Ti'pc B adjudication (Part T\0- 

5. Clarify the APA provisions relating to evidence (Part V). 

6. Clarify the ability of all adjudicating agencies to issue declaratory orders. 

7. Clarify the right to obtain transcripts at agency’s cost of duplication (Part VI), 

8. Clarify that legislation adopted pursuant to these recommendations will supersede 
existing contrary statutory provisions (Part Vll). 

1. Extending APA procedural protections to Type B adjudication 

n. 

The existing APA adjudication provisions cover only Type A adjudication. The proposal 
discussed in this section of the report would not change Type A adjudication or alter the various 
provisions in the APA that safeguard AU independence.^ We propose to extend certain 
procedural protections that arc presently applicable to Type A adjudication to Type B 
adjudication.'^ 

A. Type A adjudication under the APA 

The teiiii “Type A adjudication” covers all those hearing schemes to which the existing 
APA adjudicatory provisions apply.’ These proceedings, often refcircd to “formal adjudication,” 
are ordinarily conducted by Aids. ^ They include hearings relating to Social Security, Medicare, 
and Black Lung benefits as well as to hearings provided by an array of regulatory agencies. 

There arc approximately 1,350 federal AUs. 

In general, Tyi3C A adjudications are presently identified by statutes (outside the APA) 
that either i) explicitly require that sections 556-557 of APA apply or ti) call for adjudication 
“required by statute to be detemhned on the record after opportunity for an agency hearing.”^ As 
discussed in Part IV, the phrase “on the record” has acquired talismanic properties and most 
cases hold that chose very words (or other clear evidence of Congressional intent) must be used 


' The pi'opcisflls discussed in Part.s II to VII apply to Type A adjudication but do not involve fundamental changes. 

These recommendations relate only lo “adjudication” which, as discussed in part III below, means action of 
particulur iniher than general applicabilily. Thus, proceedings foT Tatemaking for an entire industry, like those in 
United States v, Honda East Coast Ry., 410 U.S. 224 (1973), would be treated as rulemaking, not adjudication, and 
would not treated as Tyj^e B adjudication. 

^ APA §§554, 556-58, See proposed §551(15) defining ‘Type A adjudication.” 

° Type A utljudiealion includes some relatively rare situations in which AOs do not preside. First, a statute may 
provide that .'\PA §§556-57 apply except that AOs do not preside. APA §556(b). See Michael Asiinow, editor, A 
Cruide to Federal Agency Adjiulicalion ^10.03 (ABA Section of Administrative Law and Reguiator>’ Practice, 2003) 
(liereinafter referred to as Guidebook). Second, the APA allows the agency head or heads lo preside instead of.^LJs, 
althou'th this rarely if ever occurs. Third, in initial licensing or ralemaking cases, the APA allows the agency to 
designate staff members other than ALJs as presiding officers. §556(b). Type A adjudication covers hearings and 
procedures described in this foomole even though in fact ALJs do not preside. 

AP.A. §5 54(a) (enipliasis added). See Ouif/e6ooA^3.01. Under the proposed default provision discussed in part IV 
below, adjudicatory hearings called for in future statutes will be Type A adjudication (even if the statute does not 
use tire magic words “on the record”) unless Congress provides the contrary. 
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before T\pe A adjudication provisions come into play. Other than the changes described in Parts 
11 to VTl of this Report, which are not fundamental in nature, we propose no changes in Type A 
adjudication since we view the system of Type A adjudication as working well. 

B. Type B adjudication and informal adjudication 

'I'he recommendation proposes extension of certain fundamental procedural protections 
set forth in the existing APA to ‘Type B adjudication,” meaning evidentiary proceedings 
required by statute other than Type A adjudication.'® Type B adjudication covers a wide range of 
evidentiary proceedings that are conducted by presiding officers (POs) who are not ALJs." 

Although people sometimes refer to Type B adjudication as “informal adjudication,” litis 
usage is not proper. Many Type B hearings are as “foTmal” or even more “formal” than Type A 
hearings, The term “infonital adjudication” is properly used to describe the vast array of 
adjudications conducted by federal agencies with respect to which no statute requires a hearing.'^ 
There are literally millions of informal adjudications, ranging from economically important 
orders (such as refusal to grant a bank charter) to low-stakcs decisions (such as allocation of 
campsites by federal forest rangers). Our proposals do not affect informal adjudication as 
defined in this paragraph. 

C. Rationale 

The provi sions in Title V of the U. S. Code relating to rulemaking, judicial review, 
alternative dispute resolution, and government information apply across the board, but the APA’s 
provisions for adjudication apply only to a portion of federal agency evidentiary proceedings,'** 
This unfortunate balkanization of hearing procedures defeats the purpose of the drafters of the 
APA who wished to achieve greater uniformity and to provide basic fair-hearing norms in most 
agency adjudication,'^ 

A 1992 study by ALJ John H. Frye III (based on 1989 data) identified about 83 case- 
types (involving about 343,000 cases annually) of Type B adjudication.'® Frye identified 2,692 


See proposed APA §§551{)6) and (17). 

' ‘ In practice, numerous titles are used to de.sr.ribe POs, but we used the generic term PO to include all such 
PTOsiders- See proposed APA §551(18). 

Most Type A hearings arc Social Security cases which are conducted in a iiou-adversarial, relatively infonnal 
fashion. 

The term '‘informal adjudication” is sometimes used lo describe Type B proceedings tliat are conducted 
informally but we believe that the term “iufonual adjudication” should be reserved for the vast airay of adjudicatory 
proceedings as to which no statute requires an evidentiary hearing. 

.^PA §§555 and 558 apply to all adjudications but provide protections that fall tar short of those provided in Type 
A adjudication or Itie protections we propose should be applicable to Type B adjudication. See Guidebook ^i119.04, 
9.06! 

“ Jeffrey S. Lubbers, A!'’A Adjudicalion: Is the Quest for Uniformity Faltering? 10 Admin. L. J. 65 (1996); Cooley 
R. Howarth, Restoring the Applicability of the APA 's Adjudicatory Procedures, 56 Admin. L. Rev. - (2004); 
.Attorney General’s Manual on the AP.A 9 (1947). 

Jolni H. Frye III, Survey ofNon-AIJ Hearing Programs in the Federal Government. 44 Admin. L. Rev, 261, 264 
(1992). Fri'e eliminated 46 case types that showed a caseload of less than one case per year, .“^ee also Paul Veikuii 
ct. al., The Federal Administraiive Judiciary, Vol. 2 (1992] .ACUS Rec. & Rep. 779, 788-90, 843-73. In 
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POs. Of the 83 case-types, 15 accounted for 98% of the total. The largest Type B category is 
deportation cases. There ai'c a substantial number of law enforcement cases, includincr civil 
penalties administered by nurnerous agencies,'”^ as well as passport denials or security clearance 
disputes. Type B adjudication includes many benefit cases such as veterans' benefits and 
Medicare Paid B cases decided by employees of insurance carriers. A substantial number of cases 
deal with economic matters (farm credit, public contract disputes, bid protests, or debarment of 
contractors) and federal emplojancnt relationships (such as those administered by the Merit 
Systems Protection Board). 

Tn 2002, Ra>'niond Limon updated Frye’s study.’® Limon found 3,370 Type B POs, about 
a 25% increase from 1989 figures. In contrast, there are 1,351 AIJs in 29 different agencies (a 
] 5% increase).’^ Frye reported 393,800 Type B proceedings each year; Limon reported 556 000 
(a 41% increase).^® 

POs may be full-time decisionmakers or may be agency staff members who engage in 
part-time Judging along with other tasks.^’ Frye found that full-time POs decide about 90% of the 
Tyiie B cases (but part-time POs decided cases in 34 of the 83 case-types, mostly the less active 
ones).^^ Most of the fiill-tinie POs are lawyers but most of the part-time POs are not lawyers, 

Based on the criteria set forth in Part IV, it would be dc.sirable to convert rnimy of the 
existing systems of Type B adjudiculion to Type A adjudication. However, it is unlikely that 
Congress will be persuaded to do so in the foreseeable future. Thus, our proposal recognizes that 


comparison to the 343,000 Type B adjudications, the ACUS study estimated that there were about 300,000 Type A 
adjudications per year in the late 1980’s. 

'’irnder the Clean Water Act. EPA can impose a “class 3 civil penalty” (JIO.OOO per violation up toS25,000 
maximum) ora "class 2 civil penalty” ($10,000 per violation with a maximum of $125, 000). A class 2 penalty mu.st 
follow “notice and opportunity for a hearing on the record in accordance with section 554 ofTitlo 5,” A class 1 
penally also requires notice and a hearing but "such hearing shall not be subject to section 554 and 556 of Title H hut 
shall provide a reasonable opportunity to be heard and present evidence." 33 U.S.C.A. § 13 1 9(g)(2). 'ITius Class 2 
penalties call for Type A adjudication but Class 1 penalties call for Type B adjudication. For a thorough ncatmciit of 
civil penalties and Type B adjudication, see William F. Funk, Close Enough for Government Work?— Using 
Informal Prooedun’s for Imposing Civil Penalties, 24 Seton HallL. R. I (1993). 

" Office of Administrative Law Judges, The. Federal Administrative Judiciary Then and Now— A Decode of Change. 

/PP.2-20(22(Dec,23,2002), 

Limon stated that in 1992 there were 1 167.AIJs; in 2002, diere were 1351 AMs. Limon 3, n.4. During much of 
the period betv\ cen the Frey and Limon rejrorts, the hiring of AUs was frozen. But for the freeze, the number of 
AlJ.s would undoubtedly have expanded more rapidly. 

Numerous recent statutes call for Type B adjudication. For example, a recently enacted statute provides for 
"collection due process” (CDP) hearings by the IRS. IRC §§6320, 6330. The IRS now conducts about 30,000 CDP 
iicarings annually and the number is rising steadily. CDP hearings appear to be Ty'pe R adjudication although 
numerous i.ssues about the nature of CDP hearings and judicial review thereof arc at present unre.solved. See Bryan 
r. Camp, Tax Administration as Inquisitorial Process and the Partial Paradigm Shift in the IRS Re.-^u-ucturing and 
Reform Art of 1998. 56 Florida L. Rev. 1. 117-28 (2004); Leslie Book, The Collection Due Process Rights: A 
Misstep or Step in the. Right Direction, 41 Houston L. Rev. -• (2004). 

Some part-time POs arc not agency staff members; they maybe retired judges or academics who are called upon 
by the agency from time lo time as their particular expertise is needed. 

•’^Fryc found that there were 601 full-time POs and 2130 part-time POs. However, full-time POs decided about 90 % 
of the Tj^c B ca.ses. Fiye 349-50. 

” Fiyc.149. r.imon found that of 3370 POs, only 1370 were lawyers. However, of the 601 fiall-time POs, 438 were 
lawyers. 
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second-best is belter than nothing at all. It is intended to insure fundamental, baseline procedural 
protection in the large universe of Tj'pe B adjudication.^^ In practice, so far as we can determine, 
such protections are normally provided in existing Type B adjudication schemes. Nevertheless 
the public deserves to be guaranteed that such protections wall alw'ays be provided through 
generally applicable and accessible APA provisions, instead of the existing maze of due process 
requirements and situation specific statutes and procedural regulations. 

D. Meaning of “evidentiary' proceeding” 

Our proposal recognizes and distinguishes three types of federal adjudication. Type A 
adjudication refers to the set of evidentiary hearings usually conducted by ALJs and is unaffected 
by our proposal. Type B adjudication refers to evidentiary hearings required by statute that are 
conducted by POs. Our proposal would impose a set of procedural requirements on Type B 
adjudication. Informal adjudication entails decisions by federal agencies with respect to which 
no statute calls for a hearing. Our proposal does not affect infonnal adjudication (except to make 
clear that it is possible to issue a declaratory order through infonnal adjudication — see Part VI). 

As discussed in Part IV, there is considerable case law that distinguishes Type A from 
Type B adjudication. Unfortunately, this case law is in conflict. Our proposal docs not attempt 
to resolve this conflict but assumes that the line between Tyjre A and Type B would continue to 
be drawn under existing law. (Part IV of oiir proposal would clarify the Type Ayiype B 
distinction for .statutes adopted in the future). Wc discuss here Uie problem of distinguisliing 
Type B adjudication from informal adjudication. 

Type B adjudication, as defined in proposed §551(16), means “an agency evidentiary 
proceeding required by statute, other than Type A adjudication.”^* Under proposed §551(17), the 
tenn “agency evidentiary proceeding” means “a proceeding that affords an opportunity for a 
decision based on evidence submitted by the parties orally or in writing.” As provided in new 
§551(18), a “presiding officer” conducts Type B adjudication. Thus a Type B proceeding will 


New provisions in California's APA that were enacted in 1995 call for a scheme similar to this proposal. The 
Ciilifoniia stamte preserved a system of Type A adjudication that relies on central panel ALJs. It then provides for 
an “administrative adjudication bill of rights” for Type B adjudication. See generally Michael Asimow, The 
Influence of (he Federal Adminisirutive Procedure Act on California's New Administrative Procedure Act. 32 Tulsa 
L. J. 297 (1996). 

note 1 6 which observes that a few classes of Type A adjudication are not heard by ALJs. 

'fhs definition excludes from Type B adjudication the types of cases already excepted from Tj^pe A adjudication 
by §554(a) with some modifications; (1) a matter subject to a subsequent trial of the law and the facts de novo in a 
court or in a Type k or Type B adjudication; (3) proceedings in which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military or foreign affairs ftmetions; (5) cases in which an agency is acting as an agent 
for a COU11; oi' (6) tire certification of worker representatives. 

We strike out an existing exemption; “(2) th e s e lectioD -er-tenu r e of an emp leyc^; oth e r tha n an ALJ.’’ 
Hearings required by statute that concern the tenure of govemment employees would normally be classified as Type 
B adjudication. If any statute provides for evidentiary hearings relating to selection of employees, these would 
generally be Type B hearings also. Hearings relating to the tenure of ALJs would continue to be Type A 
adjudication. We propose that disputes concerning the tenure of Type B POs should also be Type A adjudication. 
Wc propose to strike out the existing exemption because hearings relating to selection and tenure of federal 
employees should be included in the APA's provisions for Type A orB adjudication. See Part II, 



19 


always be idenlified by the presence of a federal statute (other than the APA) that calls for an 
evidentiary proceeding. 

Federal statutes frequently call for evidentiary “hearings” that are not Tj-pe A 
adjudication. The definition of Type B adjudication captures these proceedings.^’ Some statutes 
use tcmis other than “hearing” to describe such proceedings but the intention of the statute is to 
call for an “evidentiary proceeding.”^® The term “evidentiary proceeding” covers hearings 
required by statute even if all of the evidence is submitted in writing rather thati orally, so long as 
the dccisiomnaker is limited to considering only record evidence. The term includes non- 
adversarial, inquisitorial hearings in which the Government is not represented, such as the 
hearings conducted by the Board of Veterans’ Appeals (just as Ty|je A adjudication includes 
non-adversarial Social Security hearings).^’ 

The term “evidentiary proceeding” does not include statutory provisions calling for 
notice and comment-type procedures (even if applicable to adjudication) where such procedures 
do not limit the decisionmaker to consideration only of the evidence in the record, Nor docs it 
include so-called “hearings” in which the public is invited to appear and make statements (such 
as often occurs with respect to various fomis of land use decisions),^' informal inquiries, or 
investigatory or settlement oriented hearings (meaning hearings that can be followed by another 
de novo administrative review or dc novo judicial review to finally resolve the matter).'^' 


For example, in railroad iinoinployiuejil insurance case.';, an employee “shall be granted an opportunity for a 
hearing before a referee.” 35 USC §355. A ferleral novernmenl employee claiming workem compensation “is 
entitled to a hearing on his claim before a representative of the Secretary.” 5 USC §8 124(b)(1). In Agriculture 
Depnmnenl disputes, there is a “right to appeal an adverse decision for an evidentiary hearing of a hearing officer.” 

7 USC §6996{a)' Persons who are subject to IRS collection activities have “a right to a hearing.” IRC §633C(a)(l), 

In inimigration cases, the statute states tltal an Immigration Judge (IJ) “shall conduct proceedings for deciding the 
inadnii.ssibility or deportability of an alien.” In context, it is clear that the IJ is to conduct an evidentiary proceeding, 
For example, an alien "shall liave reasonable opportunity to present evidence and cross examine wimesses presented 
by the goveniincnt.” The IJ is authorized to administer oatlrs, receive evidence, and issue subpoenas; the IJ must rule 
on evidentiary objections and provide findings and reasons for decisions. 8 USC §12?.9a{l)(a)(l), (b)(l)i (4)(B); 8 
CPR §240. 1(c). The Contract Disputes y\ct provides that a board of contract appeals shall “provide to the fullest 
extent practicable informal, expeditious, and inexpensive resolution of disputes and shall issue decisions in writing,” 
.A member may administer oaths, autliorize deposirioiis, and subpoena witnesses for taking of testimony. .Again, the 
context makes clear that an evidentiary hearing is intended. 41 USC §§607(e), 610. We understand that the existing 
system of public contract dispute resolution already meets all requirements of Type B adjudication. 

■^38 USC § §7 104(a), 7107(b). BV.A hearings are informal and non-adversarial. See 38 CFR §20, 700(c), 

See IG USC §]45()(c)(3)(A) concerning licensing decisions for activities within the coastal zone. The Secretary 
of Commerce can override a slate’s objection to die issuance of a federal license or permit after finding the activity 
consi.sicnt with goals and objcctive.s of the Coastal Zone Management Act or necessary in Ihe interests of national 
secui'ity. The Secrclar)- nni.st first provide an opportunity for the state and permit applicant to submit detailed 
comments. Though the regulations implementing thj.s provision establish detailed appellate -like procedures for the 
conduct of The Secretary's inquiry, the stanite indicates no requirement for an evidentiary proceeding as the 
Secretary is not limited to considering only the data contained in the WTitlen comments submitted by the panics. 

See, e.g., Buttrey v. United Slates, 690 F.2d 1170, 1 174-83 (Sdi Cir. 1982) (“opportunity for public hearing” does 
not trigger APA formal adjudication). 

Present section 554(a)(1) contains an exception for “a matter subject to a subsequent trial of the law and Ihc facts 
de novo in a court." We propose to add the w'ords “or in a type A orTy-pe B adjudication..” We intend thereby to 
make clear that the retiuiremenis for Tv-pe B adjudication wdll not apply where a “hearing” required by statute can be 
followed by another de novo trial of the law and facts, whether it takes place in an Article III court oi' before some 
administrative tribunal oi Article 1 court. In short, a litigant gets only one Type B or T>T>e A administrative 
proceeding, not two. (Foi this purpose, wc do not consider the remote likelihotrd that the agency heads or other 
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It would be possible to extend Type B adjudication to evidentiary proceedings called for 
by the Due Process clause of the 5th Amendment. We do not propose this because it would be 
difficult to decide which due process cases call for e\ddentiary proceedings and which ones call 
for some sort, of interaction that is less formal than an evidentiary proceeding.'’^ Due process 
cases use an ad hoc balancing test to decide what procedures are applicable^'* and thus resist the 
sort of rigidity that the proposed statutory test would entail. 

It would also be possible to extend the Type B adjudication concept to evidentiary 
proceedings called for by agency^ procedural regulations rather than by statutes. We do not 
propose this, ho'v.’evcr, because it would create perverse incentives. It might discourage agencies 
from voluntarily adopting hearing procedures through their regulations w'hen they are not 
required to do so. Also, it might encourage agencies to dispense with hearing procedures now 
called for by regulations. Agencies should not be discouraged from providing procedural 
protections that they are not required to provide.*® 

E. APA provisions applicable to Type B adjudication 

Under proposed APA §554(c), certain provisions of the existing APA will apply to Type 
B adjudication: 

• Timely notice and right to submil seUlemenl otTers;^^ 

• The right to, present a case by oral or documentary evidence and to conduct cross 
examinalioh when required for a full and true disclosure of tlie facts;^* 


reviewing authority can call for a de novo hearing; after the decision of an AU or a PO as constituting a subsequent 
de novo trial), 

See, e.g., Cleveland Bd. nf Education v, Loudermill, 470 U.S. 532 (1985) (procedures required before public 
employee is discharged); Goss v. Lope?,, 419 IIS. 565 (1975) (procedures required before suspending child from 
school for ten days or le.ss). 

” Mathews v. Eldi'idge, 424 U.S. 319 (1976). 

” The VA regtilatioiis (but not a statute) provide for a hearing in connection with benefits disputes (so-called 
“regional office hearings"). 38 CFR |j3.103(o). Such hearings are not Type B adjudication for two reasons: i) they 
arc provided for in regulations rather than by statute, and ii) they are followed by a subsequent de novo 
administrative hearing provided by the Board of Veterans’ Appeals. Similarly, the Equal Employment 
Opporlimilies Commission provides hearings for federal employees who allege proliifaitod discrimination but such 
hearings are authorized by regulation rather than by statute. Sec 42 U.S.C. §2000e- 16(b); 29 CFR § 1614.109(a) 
(2003). 

Of course, agencies might choose to incorporate the principles applicable to Type B adjudication in their 
procedural regulations calling for evidentiary proceedings. It seems likely that many would choose to do so (or have 
already done so). 

Proposed APA §554 (b) and (c) apply the existing APA provisions for notice and .submission of settlemenl 
proposals to Type B proceedings. See Guidebook ^4.02. 

Proposed APA §554(e)(2) adapts language from APA §556(d); “A party may present its case or defense by oral or 
documentary evidence and conduct such cross -examination as may be required for a full and true disclosure of the 
facts.’’ See Guidebook *j5.07, 5.08. As in Type A adjudication, a PO would have discretion as tu whether evidence 
should be presented orally or in writing. Similarly, a PO would have discretion whether to allow cross-examination. 
A PO may decide that cross-examination is not needed for a “fiill and true disclosure of the facts” where the issue to 
be resolved is not a disputed factual question that turns on credibility. As in Type A adjudication, a PO may decide 
that evidence that has been received in written form need not be subject to cross-examination. 

Under V.A regulations, no cross-examination is allowed in BVA hearings. However, the parties 
(presumably including the PO) may ask “follow-up questions” of the witnesses. 38 CFR §20. 700(c) (“Parties to the 
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» Decisionmaker impartiality;^^ 

» Decisionmaker independence and separation of functions;'*® 

9 Prohibition on ex parte contacts with decisionmakers;*' 

• The exclusive record and official notice provisions;*^ and 

• the requirement of a written or oral decision containing findings and reasons. In the event 
that the POs decision is reviewed at a higher agency level, the POs decision must be 
disclosed to the parties who have an opportunity to comment on it prior to the higher- 
level decision.*^ 

It is intended that the provisions for notice and hearing, decisiomnaker independence, and 
written or oral decisions, would apply only to the initial proceeding.** The requirements of 
impartiality, separation of functions, cx parte contact, and exclusive record would apply both to 
the initial decision stage and to the agency review stage. We also believe that the exception from 
the Government in the Sunshine Act that applies to the “initiation, conduct, or disposition’* of 
T>pc A adjudication should be extended to include Type B adj udication.*^ 


hearing will be penniticd to ask questions, including follow-up questions, of alt witnesses but cross-examination will 
not be permitted"). Because of the non-ndversarial format of BVA hcariags (mcaniiif, tlwt the VA is not 
represented), there miiy be little occasion for cross-exantination. The provision for follow-up questions should be 
sufficient to meet the requirements of proposed §554(eXl). Similarly, IRS collection due process (CDP) hearings 
do not include cross-examination. Reg. §30J.6350-l(d){l) A-D6 ("the ta.xpaycr or the taxpayer’s representative do 
not have the right to subpoena and exaniine witnesses at a CDT hcaiing"). The issues in a CDP hearing wmikl not 
ordinarily involve credibility conflicls so cross-examination should not be necc.ssary. 

Proposed APA §ii54(e)(3) adapts language drawn fiom §S56(b); "The fimetions of a presiding officer or an officer 
who reviews the decisions of a presiding officer shall be conducted in au irripartial manner," See Cuic/eboo/c U7,02. 

Proposed §5.'')4(c){4)(A) provides that a PO shall make the recommended or initial decision unless he or she 
becomes unavailable. This parallels existing §554(d). Proposed §554(e)(4)(B) provides that a PO shall not consult 
any person or party ex pane on a fact in issue. This parallels exLsting §554(dXl). Proposed |554(e)(4)(C) prohibits 
command influence. It parallels existing §554(<1)(2). The proposed conunand influence provision applies only to 
full-time POs, It would be impracticable to prohibit command influence in the case of part-tinvi POs who engage m 
investigation or prosecution functions in other cases and are supervised by staff members who engage in such 
functions. Instead, we propose that a part-time PO not be supervised by a person serving as prosecutor or 
investigator in the same adjudication that the PO is deciding. We seek to avoid extra costs or disruption of existing 
slrucuircs, and we do not wish to compel agencies to reorganize themselves. Finally, §554(e)<4)(D) parallels the 
existing proxision for separation of fimetions; it prohibits agency prosecutors or investigators in a case from 
participating or advising in the decision of that case. Sec Guidebook ^.06. 

■*' Proposed APy\ §554(e)(5) incoiporates the provisions of existing APA §557(d). See Guidebook 'J7.04. 

Proposed APA §f'54(e)(f>) also incorporates APA §556(e): “The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, constitutes the exclusive record for decision. . , When an 
agency decision rests on official notice of a material fact not appearing in die evidence in llie record, a parly is 
entitled, on timely request, to an opportunity to show the contrary.” See Guidebook^! 

Proposed APA §r)54(e)(fi) requires a PO’s decision to include 
"a statement of findings, conclusions, and reasons, on material issues of fact, law, or discretion presented on the 
record. The decision may be delivered oraUy or in writing in the discretion of the” PO. This provi.sion modifies 
language in existing APA §557(c). Sec Guidebook |6.02. We understand that some POs deliver oral decisions. We 
did not wish to compel a change in this practice by requiring WTillen decisions. We also understand that in some 
I'yqie B proceedings, POs write recommended decisions that are not disclosed to tlie patties until after tlic agency 
review phase is completed. Our proposal w'ould change this practice. 

Nonnally the initial proceeding would be conducted by a PO but these requirements should also apply if the initial 
proceeding is conducted by the agency heads or other officials. 

5 use §552b(c)(IO). 
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Numerous provisions of the existing APA will not apply to Type B adjudication unless 
required by statute (or by agency rule). These include; 

• The vaidous provisions relating to the hiring, compensation, rotation, evaluation and 

discharge applicable to ALJs.'’^ 

® Provisions relating to evidence and burden of proof.^^ 

» Various provisions relating to review of initial decisions.^** 

* The right to an award of attorney's fees under the Equal Access to Justice Act.'*^ 

Judge Frye's report confinns that Type B adjudication is already conducted in accordance 
with the requirements of proposed section 554(e) in almost all cases. Therefore, the adoption of 
these baseline procedural protections should not significantly change the way that federal 
agencies conduct Tj'pe B adjudication. These provisions will not increase the costs of conducting 
Type B adjudication or cause delays or confusion or require costly agency reorganizations, Our 
intention is to assure that Hligants will receive fundamental procedural protections in Type B 
adjudication without requiring restructuring of existing hearing schemes. 

IL Ethical standards and protection against reprisal 

Proposed §559a requires the Office of Government Ethics to adopt ethical standards for 
all federal ALJs and POs. This proposal implements Resolution lOlB, adopted August 6, 2001, 
in which the ABA recomrnended that members of the administrative judiciary be held 
accountable under appropriate ethical standards adapted from the ABA's Model Code of Judicial 
Conduct in light of the unique characteristics of particular positions in the administrative 
judiciary. 

The objective of Resolution lOlB, and of proposed §559a, is to assure that both ALJs and 
POs be held accountable to appropriate ethical standards. These rules should be based on the 
ABA Model Code of Judicial Conduct as a starting point, taking account of the unique 
characteristics of particular positions of AUs and POs. The rules should also consider the codes 
of ethics adopted by groups such as NCALJ and the 1989 Code of Conduct for Administrative 
Law Judges, and might include particular standards adapted to the unique characteristics of 
various positions held by ALJs and POs, for part-time and full-time POs. or for lawyers and non- 
1 ^0 
lawyers. 


5 U.S.C. §§3105, 7521, 5372, 3344, 1.305. See Guidebook Chapter 10. 

§556(d). See Cuidebook^5.03 to 5.05. In our view, it is not necessary to incorporate the APAs provisions relating 
to evidence and burden of proof in order to insure fair procedure in Type B adjudication. In particular, we did not 
wish to impose the Greenvnch Cnllierie.i decision on agencies conducting Type B adjudication \inless they choose to 
adopt il. Director, Office of Workers’ Compensation Programs v. Greenwich Collieries, 512 U.S. 267 (1994); 
Guidebook ^5.033. 

APA §§557(h), (c). Sec Gu!delfOok^6.02. Again, we did not believe it necessary to incorporate these detailed 
provisions to achieve fair procedures in Type B adjudication. 

See Guidebook, chapter 1 1 . We would not be opposed to extending EAJA to Type B adjudication but do not 
recommend it at this time in tbe interests of miiumizing the budgetary iirqract of our proposal. 

fhe AB.A’s Model Code of Judicial Conduct stresses that “anyone, whether or not a lawyer, who is an officer of a 
judicial system and performs judicial functions. ..is a judge within die meaning of this Code.’’ 
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Also in keeping with Resolution lOlB, proposed section 559b provides that full-time POs 
shall be removed or disciplined only for good cause and only after a hearing to be provided by 
MSPB under the standards of Type A adjudication, subject to judicial review.’ Section 559b is 
also based on ABA Resolution 1 01 B.” POs should be protected from negative consequences for 
ciwaging in ethical and independent decisionmaking. Good cause should include violation of the 
ethical rules rcfeiTed to in the preceding paragraph. POs should also be entitled to judicial review 
of such decisions. 

in. Clarifying the defmitioD of rule 

At present, the APA’s definition of “rule” is defective.” Rulemaking is the process for 
formulating a “rale." A “rule” is a “statement of genera! or particular applicability and future 
effect designed to implement, interpret or prescribe law or policy... and includes the approval or 
prescription for Iho fulurc of rates, wages, corporate or financial stmclures or reorganizations 
thereof, prices, facilities, appliances, services or allowances therefore or of valuations, costs, or 
accounting, or practices bearing on any of the foregoing.” Adjudication is the process for 
formulating an “order" and an “order” means a “final disposition ... in a matter other than rule 
making but including licensing.”” 

The slatule should be amended so that agency acUon of general applicability is a rale and 
agency application of particular applicability is adjudication. Under the existing definitions, 
for example, an FTC cease and desist order would he a rale (since it is agency action of 
particular applicability and fulurc effect), hut everyone treats case and desist orders as “orders” 
rather lhan as “rules” and agrees that they should be subject to adjudicatory procedure. This 


” As provided in Recoinmeiidation IV, newly enacted hearing schemes should be Type A rather than Type B 
adjudication unless Congress specifically provides to the contrary. Consistent with the spirit of Recommendation IV, 
wc recommend here that adjudication arising out of tlie discipline or disciiarge of ROs should be Type A 
adjudication, meaning that such cases would be heard by the .VlSPB's ALJs rather than its POs, Of course, the same 
exceptions presentlv applicable to hearings to remove .AUs (relating lo national seciitity or to reductions in force) 
would also apply to' lemoval of POs. 5 USC §7521(b)(A) and (B), tefening to §75.32 and §3502, A fill! .time I'O 
would be treated as such even it the official had limited incidental duties in addition to jndicial responsibilities m 
evidentiarv hearings. _ _ ... ,i • 'j i v 

’^ Thc "’001 resolutioninadeclear that, fOT this purpose, the administrative judiciary includes all individuals whose 
exclusive role in the administralive process is to preside and make decisions in a judicial capacity in evidentiary 
proceedings, but does not inchidc agency heads, members of agency appellate boards, or other officials who perform 
die adjudicative functions of an agency head. _ 

” See Guidebook .04; Ronald M. Levin, The Case for (Finally) Fixing the APA 's Definition of Rule, bd Adram. 


L. Rev. -(2004). 

4PA §§5.‘il(4) 10 (7). 

The recommendation also delctc.s the words “and includes the approval or prescription for tlie future of rates, 
wa^es corporate or financial stracture or reorganizations thereof, prices, faciUties, appliances, servdees or 
allowances therefor or of valuations, costs, or accounting, orpraciices bearing on any of the foregoing." The effect 
of the latter change is lhat rateniaking of general applicabUity would be rulemaking but ratemaking of particular 
applicability would be adjudicalion. See United States v. Florida East Coast Ry., 410 U.S. 224 (1973) (holding that 
setting of industry-wide railway rate should be treated as informal rulemaking under the .APA). 

.As under existing law, a rule that in piactice would apply to only a single person is stii! a rub (rather llian an 
adjudication) as long as it is stated iu general terms and it is theoretically possible that it could apply to additional 
persons. An agency’s grant of exemption from a rule to a particular person would be an adjudication. 
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proposal is already ABA policy. It was part of a set of recommendations approved in 1 970 by the 
HOD. 

A further clarifying amendment removes the words “and future effect” from the 
definition of “mle.” This revision would make clear that the APA applies to retroactive rules. 
Under Supreme Court case law,^"^ an agency may not adopt a retroactive rule that has the force of 
law unless Congi'ess explicitly authorizes the agency to do so. When agencies do adopt 
retroactive rules with the force of law, they should be adopted w'ith appropriate notice and 
comment procedures.'* In addition, interpretive rules often have retroactive effect; the Ai’A's 
definition of “rule” should also cover retioactive interpretive rules. 

IV. Type A Adjudication: Guidelines for Congress and a 
Default Provision When Statute is Unclear 

In June, 2000, the ABA House of Delegates adopted Resolution 113, a recommendation 
sponsored by the Judicial Division, that set forth criteria Congress should consider in deciding 
whether a new adjudicatory scheme should employ Type A adjudication. A second part of the 
resolution created a default provision tliat would sweep newly adopted adjudicatory schemes into 
Type A unless Congress provided otherwise. This 2000 resolution is germane to the present set 
of recommendations. If Congress takes up the issues of Twe A and B adjudication, it would 
naturally consider this recommendation at the same time.^^ 

A. Criteria for deciding whether new program should employ Type A adjudication 

When Congress sets up a new program involving adjudications with opportunity for 
hearing, it should consider and explicitly determine whether the new program will be Type A 
adjudication. 

Congress should consider the following factors (each of which points toward Type A 
rather than Type B adjudication): 

a. Whether the adjudication is likely to involve a substantial impact on personal 

1 Ibeities or freedom, whether the orders carry with them a finding of criminal-like culpability or 
would have substantial economic effect, or whether the orders involve determinations of 
discrimination under civil rights or analogous laws. 

b. Wnretlier the adjudication would be similar to, or the functional equivalent of, a 
current type of Type A adjudication. 


Bowen V. Georgetown University Hospital, 488 U.S. 204 (1988). We do not propose to change the itilc of the 
(}eor^,e!own case but only to provide that (he APA’s definition of rule applies when an agency is authorized to adopt 
a retroactive rule or when it adopts a retroactive interpretive rule. 

See ABA House of Delegations Resolution (Feb. 1992) stating that “retroactive rules are and should he subject to 
the notice and comment requirements of Section 553 of the Admiiristrative Procedure Act.’’ 

Because of the various changes in statutory nomenclature embodied in this lecomroendatioii und report (such as 
adoption of the Terms Type A and B adjudication) , we propose non-substantive changes in the 2000 
vccorrmiendalion. 
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c. Whether the adjudication would be one in which adjudicators ought to be 

lawyers.^* 

B. Default provisioii 

Congress sliould amend the APA to provide prospectively that absent a statutory 
requirement to the contrary, in any futm-e legislation that creates opportunity for an adjudicatory 
evidentiary bearing, such hearing shall be Type A adjudication.^* 

C. Rationale 

Under the existing APA, Type A adjudication exists only when “adjudication [is] 
required by statute to be determined on the record after opportunity for an agency hearing. . 
Where a .statute calls for an evidentiary hearing but does not use the magic words “on the 
record,” it has been dilTicult to decide whether the resulting adjudication is Type A or Type B. 
The case law is conflicting.^^ ABA Resolution 113, already adopted by the HOD, calls for 
Congress to careflilly consider this issue when it adopts future legislation that creates opportunity 
for an adjudicatory evidentiary hearing. Tlie Resolution provides a useful list of factors that 
Congress should consider when it makes that decision. The resolution also calls for a 
prospective-only default rule, Under that rule, future legislation that creates opportunity for an 
adjudicatory evidentiary hearing will require Ty^ae A adjudication unless Congress provides the 
contrary, 

This default rule will nudge federal administrative law in the direction of greater use of 
ALIs and Type A adjudication. This will result in enhancement in the impartiality and skill of 
adjudicatory decisionmakers and an accompanying improvement in the fairness and quality of 
decisions. Generally, agencies axe well aware of legislation that affects them and the burden 
should be on the agencies to inform Congress at the time it considers a new adjudicatory scheme 
if the agency believes that Type A is inappropriate.'^ 


Thfse factors are substantially the same as those in ACUS Recommendaiion 92~7, 57 Fed. Reg, 61760 (Dec, 29, 
1992). 

Resolution 113 states that such hearings “shall be subject to 5 USC §§554, 556, and 557.*’ The present 
Recommendaiion used the term Type A adjxidication which embodies the sections of the APA referred to in 
Resolution 113. No change in meaning is intended. 

“ APA §5.54(a). 

See GwiJe/?ooA-‘i3.01; Gary Edles, “An APA-Dcfault Presunption for .Administrative Hearings: Some Thoughts 
on “Ossifying" the Adjudication Process,” 55 Admiir L. Rev. 787, 796-804 (2003); Cooley R. Howailh. Federal 
Licensing and the APA: When Musi Formal Adjudicative Procedures Be Used? 37 Admin. L. Rev. 317 (1985); 
Cooley R. Howarth, Restoring the Applicability of the APA 's Adjudicatory Procedures, 56 Admin. L. Rev. - (2004). 
Three distinct lines of cases have- emerged. Some cases conclude that Ty-pe A adjudication is intended despite 
absence of the words “on the record.” Steadman v. SEC, 450 U.S. 91. 96 n. 13 (1981); Seacoa.st Anti-Pollution 
League v. Coslle, 572 F.2d 872, 875-78 (1st Cir. 1978); Lane v. USDA, 120 F.3d 106 (8th Cir. 1997). Other cases 
require the use of the words “on l))e record” or some other clear statement of Congressional intention. City of West 
Chicago V. NRC, 701 F.2d 632, 644-45 (7tb Cir. 1983); RR Comm’n of Texas v. United Stales, 765 F.2d 221, 227- 
29 (D.C. Cir. 1 9S5). And still otlrers accord Chevron deference to the agency's determination that the statute does 
not call for type A adjudication. Chemical Waste Mgmt, Inc. v. EPA, 873 F.2d 1477, 1480-83 (D,C. Cir. 1 989). 

.According to the Report accompanying Re.solution 113, the default rule would apply to “any new adjudication 
that Congress creates with an opportunity for a hearing.” See EdJes, 812-14. 
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V. Issues relating to evidence 

A, Residuum rule 

The “residuum rule” (followed in some stales) requires that a decision must be supported 
by at least some noi>hearsay evidence. This rule creates many problems, such as requiring the 
judge to make constant hair-splitting rulings about hearsay and its many exceptions, and 
requiring the parties to object at some appropriate time that the residuum rule applies in order to 
preserve the issue on appeal. It is generally believed that Richardson v. Perales^^ rejected the 
residuum rule at the federal level but this should be made clear in the statute. 

The proposed amendment to APA section 5.56(d) accomplishes this result by adding the 
Italicized language: “A sanction may not be imposed or rule or order issued except on 
consideration of the whole record or those parts thereof cited by a party, aJirf may be entirely 
based on evidence that would be inadmissible in a civil trial.” 

B. Evidence— FRE 403 

Tn general, the Federal Rules of Evidence arc not applicable to administrative agencies. 
The existing APA provides that an agency “as a matter of policy shall provide for the exclusion 
of irrelevant, immaterial, or unduly rcpelilious evidence.”’^ Aji ACUS study indicated that this 
provision was inadequate because it did not give AL.Ts adequate case management tools. The 
consuUanfs survey of ALJs indicated that they believed they lacked power to exclude evidence 
that was patently imrcliable or whose probative value was so low that it would not justify the 
amount of hearing time it would require. 

The ACUS study declared; “This is a serious disadvanta.ge. The delay and high cost of 
the administrative process poses a severe tlireat to the quality of justice available in our modern 
administrative state. Admission and cross-examination of a large volume of low quality evidence 
contributes significantly to the extraordinary length and attendant high cost of many agency 
adjudications.”’’'^ 

As a result, ACUS recommended that agencies adopt evidentiary loiles allowing 
decisionmalccrs to exclude evidence under Federal Rule of Evidence 403.^® That rule provides: 
“Although relevant, evidence may be excluded if its probative value is substantially outweighed 
bv the danger of . . . confusion of the issues ... or by considerations of undue delay, waste of 
tune, or needless presentation of cumulative evidence.”^^ Wc agree and recommend that section 
5.56(d) of the APA be amended to specifically permit ALJs to exclude evidence based on the 
FRE 403 standard (as modified slightly to take account of the differences between administrative 
and judicial proceedings). 


402 U.S. 389 (1971). 

APA §556(ci). 

Richard J. Pierce, .Tr., Use 


of the Federal Rules of Evidence in Federal Agency Adjudications, 39 Admin. L. Rev. 


1, 2? (1987). 

ACUS Recommendation 86-2, 51 Fed. Reg. 25642 (July 16, 1986). 

The elision in this quotation is foi the words “or misleading the jury” and “danger of unfair prejudice,” which 
seem inapplicable to the administrative process. 
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VI. Declaratory orders 

Existing §554(e) empowers an agency to issue a declaratory order to terminate a 
controversy or remove uncertainty. The placement of this subsection in the existing statute 
implies that only an agency authorized to conduct Type A adjudication can issue a declaratory 
order, We believe that any agency, whether conducting Type A, Type B, or informal 
adjudication, should be authorized to issue a declaratory order. Therefore, we propose moving 
this provision to §555, which applies to agency proceedings generally. 

VII. Transcripts 

The APA should provide that transcripts of agency proceedings (if they exist) should be 
available to private parlies at cost of duplication. This is probably already required by §1 1 of the 
Federal Advisory Committee Act which provides: “Except where prohibited by contractual 
agreements entered into prior to the effective date of this act, agencies shall mtdee available to 
any person, at actual cost of duplication, copies of transcripts of agency proceedings (as defined 
in §551(12).” It would be useful to incorporate this provision in the APA itself where it would 
not he overlooked. As a result, we recommend that secrion 556(e) be amended by adding the 
italicized language and deleting the stricken out language: 

“The transcript of testimony and exhibits, together witli all papers and requests filed in 
the proceeding, constitutes the exclusive record for decision in accordance with section 557 of 
this title and on payment of lawfiilly prenr-ribed oouto. shall bo -made-ftv ailablo to the p affi+m- 
Agencies shall make such transcripts available to the parties at the actual cost of duplication. 
When an agency decision rests on official notice of a material fact not appearing in the evidence 
in the record, a party is entitled, on timely request, to an opportunity to show the contrary. 

Vin. Superseding contrary statutory provisions 

Legislation adopted pursuant to these recommendations will supersede existing contrary 
statutory provisions. 


Respectfully submitted, 

Randolph J. May 

Chair, Section of Administrative Law and 
Regulatory Practice 

February 2005 


’ Sec JelTrey S. Lubbers & Blake D. Morant, A Reexamination of Federal Agency Use ofDechiraloiy Orders 56 
Admin. L. Rev. -(2004), 
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APPENDIX 
(Ramseyer Rule) 

I. Exteuding APA procedural protections to Type B adjudication 

A. Definitions 

Add to APA § 551 (definitions), 5 U.S.C. §551;'' 

(15) "Type A " adjudication means adjudication required by statute to be — 

(A ) determined on the record after opportunity for an agency hearing; or 

(B) conducted in accordance with sections 556 and 557 of this title; 

(16) "Type B adjudication ” means an agency evidentiary proceeding required by statute, 
other than a Type A adjudication;^^ 

(1 7) "agency evidentiary proceeding” means an agency proceeding that affords an 
opportunity for a decision based on evidence submitted by the parties orally or in writing; and 

(IS) "presiding officer” means the initial decisionmaker in a Type B adjudication. 

B. Type B adjudication 

Amend existing APA §554 so that it reads ns follows: 


Sec. 554. - Adjudications 

(a) General principles. This section applies, according to the provisions thereof, in every case of 
Type A adjudication and Type B adjudication adjudicotion -requife d by statut e to bs detc ~' 

l to the extent that there is 


involved— 


( 1 ) a matter subject to a subsequent trial of the law and the facts de novo in a court or in a 
Type A or Type B adjudication;'^^ 

(2) 1 

( 2 ) proceedings in which decisions rest solely on inspections, tests, or elections; 


'' Subsequent refei enccs to the APA will exclude the prefetory 5 U.S.C. 

The probk-ra of distinguishing Type A, TypeB, and informal adjudication is discussed in Parts I. A. and I.B. of the 
Kepon that follows these leconmiendations. 

In some agencies, the agency heads or a superior reviewing authority can, in theory, require a new de novo 
hearing of a ease already heard by an ALJ or a PO lobe conducted before the agency heads. We uiidcrsland that 
tins virtually ne%er occurs in practice. Tlje unlikely possibility of a de novo rehearing at the agency head level 
should not be taken into account in applying this subsection. ITius the rules relating to Type A and Type B 
adjudication apply to the liearing provided by an AU or a PO despite the remote possibility that the case could be 
heard anew at a higher level. For llirther discussion, see note 32 of the Report. 

This exception in the existing act becomes inappropriate in light of the adoption of the provisions relating to T^pe 
B adjudication. For further discussion, see note 26 of die Report. 
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(3) the conduct of military or foreign affairs functions; 

( 4 ) cases in wliicli an agency is acting as an agent for a court; or 

(5) the certification of worker representatives. 

(b) Notice. Persons entitled to notice of an agency hearing in a Type A or Type B adjudication shall 

be timely informed of — 

(]) the time, place, and nature of the hearing; 

( 2 ) the legal authority and jurisdiction under which the hearing is to be held; and 

( 3 ) the matters of fact and law asserted. ... [balance of subsection remains the same] 

(c) Settlement proposals. In a Type A or Type B adjudication, the agency shall give all interested parties 
opportunity for— 

(] ) the submission and consideration of facts, arguments, offers of settlement, or 
proposals of adjustment when time, the nature of the proceeding, and the public interest 
pennit; and 

( 2 ) to the extent that the parties are unable so to detennine a controversy by consent, 
hearing and decision on notic e and in accordanc e with se ctions556 and 557 of this title. 
in accordance with Ihe procedures for Type A adjudication specified in subsection (d) or 
Type B adjudication specified in subsection (e). 


(d) Procedures for Type A aOjudlcaiian. 

(1) A iype A (uljudicaiion shall be conducietl purswmi in sections 556 and 557 of this title. 

( 2 ) The employee who presides at the leccplion of evidence pursuant to section 556 of 
this title shall make the recommended decision or initial decision required by section 557 
of this title, unle.ss he or s-Ae becomes unavailable to the agency. 

(3) Except to the extent required for the disposition of ex parte matters as authorized by 
law, such an employee may not — 

(A) consttlt a person or party on a fact in issue, unless on notice and opportunity 
for all parties to participate; or 

(B) be responsible to or subject to the supervision or direction of an employee or 
agent engaged in the perfonnance of investigative or prosecuting functions for an 
agency. 

(4) An employee or agent engaged in the performance of investigative or prosecuting 



- Type A adjudication may 
not, in that or a factually related adjudication, participate or advise in the initial or 
recommended decision or any review of such decision, decision, r -e eomm e n ded-deei&ie-ftT 
&r-a g e ucyFe\'i e 'vv p ursuant to s ection 557 of this titl e, except as witness or counsel in 


public proceedings. This subsection does not apply — 

(.4) in determining applications for initial licenses; 

(B) To proceedings involving the validity or application of rates, facilities, or 
practices of public utilities or carriers; or 

(C) to the agency or a member or members of the body comprising the agency. 


30 


(e) Procedures for Type B adjudication. 

(1 ) General rule. A Type B adjudication shall be conducted in accordance with the 
procedures specified in this subsection. 

(2) Presentation of evidence. A party may present its case or defen.se by oral or 
documentary evidence and conduct such cross-examination as may be required jbr a full 
and true disclosure of the facts. An agency may, when a party will not be prejudiced 
thereby, adopt procedures for the submission of all or part of the evidence in written 
form. 

(3) Impartiality of presiding ojflcers and reviewing officers. The functions of a presiding 
officer or an officer who reviews the decisions of a presiding officer .shall be conducted in 
an impartial manner. 

(4) Agency decisional process 

(A) A presiding officer shall make the recommended or initial decision unless he 
or she becomes unavailable to the agency. 

(B) Except to the e.xtent required for the dispo.sition of ex pane matters as 
authorized by law, the presiding officer shall not consult any person or party on a 
fact in issue, unless on notice and with an opportunity for all parties to 
participate. 

(C) A full time presiding officer shall not be responsible to or subject to the 
.super\’ision or direction of on agency employee engaged in the perjbrmance of 
investigative or prosecuting functions. A part-time presiding officer in an 
adjudication shall not be subject to the supervision or direction of an agency 
employee engaged in the perjbrmance of investigative or prosecuting functions in 
the same adjudication. 

(D) An employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency in an adjudication may not. in that or a 
factually related adjudication, participate or advise in an initial or recommended 
decision or any re\iew of .such decision, except as witness or counsel in public, 
proceedings. 

(F.) The requirements of this paragraph do not apply — 

(i) in determining applications for initial licenses; 

(ii) to proceedings involving the validity or application of rales, facilities, 
or practices of public utilities or carriers; or 

(Hi) to the agency or a member or members of the body co7nprising the 
agency’. 

(5) Ex parte communications. The requirements of sections 556(e) and 557(d) shall 
apply to the proceeding and. in particular, the requirements that apply to an 
administrative law jtidge under section 557(d) shall apply to the presiding officer in the 
proceeding. 

(6) Decision. 'The decision of a presiding officer shall include a statement of findings, 
conclusions, and reasons, on material issues of fact, law, and discretion presented on the 


The provision for declarator y orders is moved from §554 to §555. See VI. below. 
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record. The decision may be delivered orally or in writing in the discretion of the 
presiding officer. In the event the decision is reviewed at a higher agency level, the 
parlies shall have an opportunity to submit comments on the decision before the review 
process is completed. 

(7) Additional protections. An agency engaged in Type B adjudications may adopt rules 
that provide, greater procedural protections than are provided in this section. 

C. Sunshine Act exception. 

Section 552b(c)(10) in the Government in the Sunshine Act provides an exception to Oie 
Sunshine Act requirements for the “initiation, conduct, or disposition by the agency of a 
parliculai' case of formal agency adjudication pursuant to the procedures in section 554 of this 
title or otheiwise involving a determination on the record after opportunity for a hearing.” This 
section should be amended to nuike clear that the exception applies also to T ype B adjudication. 

Tl. Ethical standards and protection against reprisal 

A. Ethical standards 
Add new section 5S9a: 

559a. Ethics and independence of presiding officers and administrative law judges 

(a) The Offiive of Government Ethics shall prescribe regulations providing for 
appropriate ethical standards for administrative law judges and presiding officers who conduct 
adjudications under se.ciion 554 of this title. 

(b) The regulations shall he prescribed in accordance with sections 552(b) and 

(c) of this title. . 

B. Removal and discipline of presiding officers 
Add anew section 559b: 

559b. Removal and discipline of presiding officers 

(a) A presiding officer, as defined in section 551 of this title and who is full-time, 
may he disciplined or removed from his or her position as presiding officer only for good cause 
and only after a hearing before the Merit Systems Protection Board, subject to judicial review. 
The hearing shall he a Type A adjudication. 

(h) The exceptions applicable to administrative law judges, relating to national 
security or reduction.^ in force, .shall be applicable to discipline or removal of a presiding officer. 

III. Clarification of the definition of rule 

/\PA section 551(4) should be amended to read as follows: 

(4) "rule ” means the whole or a part of an agency statement of general applicability 
designed to implement, interpret, or prescribe law or policy or to describe the organization, 
procedure, nr practice, requirements of an agency; 
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IV. Type A adjudication: guidelines for Congress and a 
default provision when statute is unclear 

A. Criteria for deciding whether new programs should be Type A adjudication. 

VVbcn Congress creates a new' program involving adjudication with opportunity for an 
evidentiary hearing, it should consider and explicitly determine whether the new program will be 
Type A or Type B adjudication. 

Congress should consider the following factors (the presence of which would weigh in 
favor of the use of Type A rather than Type B adjudication): 

a, Whether the adjudication is likely to involve a substantial impact on personal 
liberties or freedom, whether the orders carry' with them a finding of criminal like culpability or 
would have substantial econornic effect, or whether the orders involve determinations of 
discrimination under civil rights or analogous laws. 

b, Whether the adjtidication would be similar to, or the functional equivalent of, a 
current type of Type A adjudication. 

c, Whether the adjudication would be one in which adjudicators ought to be 

lawyers. 

Please note that this provision relating to criteria for choosing between Type A and Type 
B adjudication is not included in the Bill language above since it is not intended to be a statutory 
provi sion. 


B. Default provision. 

Congress should amend the APA to provide prospectively that, absent a statutory 
requirement to the contrary, in any future legislation that creates an opportunity for hearing in an 
adjudication, such hearing shall be Type A adjudication. 

V. Issues relating to evidence 


Section 556(d) should be amended by adding the italicized language: 
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Except, as othcwise provided by statute, the proponent of a rule or order has the burden of proof. 
Any ciral or documentary evidence may be received, but the agency as a matter of policy shall 
pro\ idc for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. Evidence may 
he e-xchded, although relevant, if its probative value is substantially outweighed by the danger of 
confusion of the issues, or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. A sanction may not be imposed or rule or order issued 
except on consideration of the whole record or those parts thereof cited by a party and may he 
entirely based on evidence that would be inadmissible in a civil trial. [The remainder of §.5 .56(d) 
remains the same] 


VI. Declaratory orders 

Section 555 should be amended by adding thereto the following subsection: 


(/) Bedamtory orders. The ageocy, with like effect as in the case of other orders, and in its 
sound discretion, may issue a declaratory order to terminate a controversy or remove 
uncertainty. 


VII. Transcripts 

Section 556(c) should be amended by adding the italicized language and striking tbe 
crussed-out language: 

The transcript of testimony and exhibits, together with all papers and requests fi led in the 
proceeding, constitutes the exclusive lecord for decision in accordance with section 557 of this 
title, pa>TOent o f lav/fiillyproccribcd coota, nlioil b e made availa ble-le-theiwrtjreaT 

Agencies shall make such tratiscripts available to the parties at the actual cost of duplication. 
When an agency decision rests on official notice of a material fact not appearing in the evidence 
in the record, a party is entitled, on timely request, to an opportunity to show the contrary. 

VIII. Superseding contrary statutory provisions 

The provisions of this act supersede existing contr^ statutory provisions. 
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RECOMMENDATION 126A 
ADOPTED BY THE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
February 1989 

BE IT RESOLVED, that the American Bar Association supports the 
reaiithorization of the Administrative Conference of the United States (ACUS) and the 
provision of funds sufficient to permit ACUS to continue its role as the government’s in- 
house advisor and coordinator of administrative procedural reform. 
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Defending Liberty 
Pursuing jisstice 


AMERICAN BAR ASSOCIATION Governmenla! Affairs Office 
740 Fifreenth Strwt, NW 
,.ni 1 DC '0003-1022 
:202; f.62-1260 
FAX: (202- bb2-1762 


July 18, 2006 

The Honorable Thad Cochran 
Chairman 

Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 

The Honorable Robert C. Byrd 
Ranking Member 
Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 

Re; Funding the Newly Reauthorized Administrative Conference of the 
United Slates for Fiscal Year 2007 

Dear Chairman Cochran and Ranking Member Byrd: 

On behalf of the American Bar Association ("ABA”) atid its more than 400,000 
members nationwide, I write to express our strong support for funding the 
Administrative Conference of the United Suites ("ACUS”) for fiscal year 2007 at the 
fully authorized level of $3.2 million. As your Committee prepares to mark up the 
Transportation, Treasury Appropriations Bill later this week, we urge you to provide 
full funding for ACUS, which was just reconstituted in the last Congress by the 
enactment of the "Federal Regulatory Improvement Act of 2004” (P.L. 108-401 , 
formerly, H.R. 491 7). Once it is provided with tliis modest funding, the agency will be 
able to restart its operations and then begin addressing the many important tasks that 
may be assigned to it by Congress, including, for example, assisting the Department of 
Homeland Security to consolidate the administrative processes from the more than 20 
federal agencies that were included in the new Department. 

ACUS was originally established in 1964 as a permanent body to serve as the federal 
government's in house advisor on, and coordinator of, administrative procedural 
refonn. It enjoyed bipartisan support for over 25 years and advised all throe branches 
of government before being leiminatedin 1995. Li 2004, Congress held several 
hearings on ACUS reaulhorization, and during those hearings, all six witnesses, 
including Supreme Court Justices Antonin Scalia and Stephen Breyer, praised the work 
of the agency. The written testimony of Justices Scalia and Breyer is available on the 
ABA’s website at ht tp://www.abanet.org,''poladv/ACUSrcautliorization.html , 
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Following these heai'ings, H.R. 4917 was introduced by Rep. Chris Caimori (R-UT), Chairman of 
the House Judiciary Subcommittee on Commercial and Administrative Law, for the purpose of 
reauthorizing and resurrecting the agency. That bipartisan legislation ultimately garnered 34 
cosponsors— including 18 Republicans and 16 Democrats— before being approved unanimously by 
the House and Senate at the end of the 108*^ Congress. President Bush then signed the measure into 
law on October 30, 2004. 

At the request of Chairman Cannon, the Congressional Research Service (“CRS”) prepared a short 
study describing the many benefits of ACUS, and a copy of the CRS Memorandum of October 7, 
2004 is also available at h ttpu7www.abanet.org.'Poladv/ACUSreauthori7ation.btml . As outlined by 
CRS, ACUS has many virtues, including the following: 

« A newlv-recnnstituted ACUS would provide urgently needed resources and expertise to assist 
with difficult administrative process issu es arising from the 9/1 1 terrorist attacks against the United 
States as well as other new administrative issues. The CRS Memorandum concludes that 
“[ACUS’s] reactivation would fill the current urgent need for an expert independent entity to render 
relevant, cost-beneficial assistance witli respect to complex and sensitive administrative process 
issues raised by 9/1 1 restructuring and reorganization efforts,” including the creation of the 
Department of Homeland Security by con.solidating parts of 22 existing agencies and the 9/1 1 
Coimnissioii’s recommendations to establish a new intelligence structure. In addition, CRS noted 
that ACUS could provide valuable analysis and guidance on a host of other administrative issues, 
including public participation in electronic rulemaking, eai'ly challenges to the quality of scientific 
data used by agencies in the rulemaking process, and possible refinements to the Congressional 
Review Act, A fully-funded ACUS could effectively address these and mi'riad other issues 
involving administrative process, procedure, and practice at a cost that is minimal when compared 
to the benefits that are likely to result, 

• ACII.S cniovs strong bipartisan support and all observers agree that it has been extremely cost- 
effective, As CRS also noted in its Memorandum, all six of the witnesses who testified before the 
Hous'e Judiciary Subcommittee on Commercial and Administrative Law agreed that during the 
more than 25 years of its existence, “...the Conference was a valuable resource providing 
information and guidance on the efficiency, adequacy and fairness of the administrative procedures 
used by agencies in carrying out their missions.” ACUS W'as unique in that it brought together 
senior representatives of the federal government with leading practitioners and scholars of the 
private sector to work together to improve how our government functions. That collaboration has 
been sorely missed in many ways, as was so clearly brought out in the hearings. As CRS explained, 
ACUS produced over 180 recommendations for agency, judicial, and congressional actions over the 
vears, and approximately three-quarters of these reforms were adopted in wLolc or in part. Because 
ACUS achieved these impressive reforms wdth a budget of Just a few million dollars per year, CRS 
noted that “all obseiwers, both before and after the demise of ACUS in 1995, have aclcnowledged 
that the Conference was a cost-effective operation.” 

a Rcforp it was terminated in 1995. ACUS brought about many significant achievements. In 
addition to providing a valuable source of expert and nonpartisan advice to the federal government, 
ACUS also played an important facilitative role for agencies in implementing changes or carrying 
out recommendations. In particular. Congress gave ACUS facilitative statutory responsibilities for 
implementing a number of statutes, including, for example, the Equal Access to Justice Act, the 
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Concrcssional Accountability Act, the Government in the Sunshine Act, the Adtninistralivc Dispute 
Resolution Act, and the Negotiated Rulemaking Act. In addition, ACUS’ recommendations often 
resulted in huge monetary savings for agencies, private parties, and practitioners. For example, 

CRS cited testimony from the President of the American Arbitration Association which stated that 
“ACUS’s encouragement of administrative dispute resolution had saved ‘millions of dollars’ that 
would otherwise have been spent for litigation costs.” CRS also noted that in 1 994, the FDIC 
estimated that “its pilot mediation program, modeled after an ACUS recommendation, had already 
saved it $9 million.” The CRS Memorandum provides numerous additional examples of ACUS’ 
prior successes as well. 

» ACUS’ r ole in the regulatory process is totally separate aid distinct from that of OIRA. In the 
past, some have suggested that ACUS’ activities perhaps may duplicate some of the activities of 
OMB’s Office of Information and Regulatory Affairs (“OIRA”). Tliis reflects a misunderstanding 
of ACUS’ fundamental role in the regulatory process. By virtue of its history and institutional 
design, ACUS is uniquely in a position to achieve bi-partisan consensus on administrative and 
regulatory improvements; to provide a forum for executive and independent agencies to exchange 
“best practices” ideas; and to bring private sector lawyers and academics together with political and 
career government officials to address ways to improve government operations. 

OERA is a very different type of entity that is neither inclined nor equipped to address many of the 
issues that ACUS has focused on. For example, there is no way that OIRA could have devoted so 
much time and attention to developing the ADR techniques that so many government agencies 
adopted. Nor does OIRA play any role in agency adjudication or judicial review issues. OTRA’s 
principal role is to represent the President in making sure that the Administration’s regulatory 
policy is followed. ACUS’s role, on the other hand, is to be an independent catalyst for seeking to 
refonn and improve administrative and procedural issues that necessarily tend to receive less 
attention in Congress or the \Vhile House in the face of what are deemed more pressing day-to-day 
matters. 

In sum, now that Congress has enacted bipartisan legislation reauthorizing ACUS, the agency 
should be provided with the very modest resources that it needs to restart its operations without 
unnecessary delay. To accomplish this goal, we urge you to provide $3.2 million in funding for 
ACUS for fiscal year 2007 during your Committee’s mark up of the Transportation Treasury 
Appropriations Bill later this week. 

Thank you for considering the views of the ABA on this important issue. If you would like to 
discuss the ABA’s views in greater detail, please feel free to contact the ABA’s senior legislative 
counsel for administrative law issues, Larson Frisby, at 202/662-1098, or the Chair of the ACUS 
Task Force of the ABA Adroinistrative I^aw Section, Warren Belmar, at 202/586-6758. 

Sincerely, 


Robert D. Evans 
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The Honorable Christopher S. Bond 
The Plonorable Patty Murray 

All other members of the Senate Committee on Appropriations 

The Honorable Arlen Specter 

The Honorable Orrin G. Hatch 

The Honorable Patrick J. I.eahy 

The Honorable Jeff Sessions 

The Honorable Charles E. Schumer 

The Honorable Jeny Lewis 

The Honorable David R. Obey 

The Honorable Joseph Knollenberg 

The Honorable John W. Olver 

The Honorable Chris Cannon 





RECOMMENDATION I06A 
ADOPTED BY THE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
August 9, 2005* 


RESOLVE!), that the American Bar Association encourages Congress to establish the 
Administrative Law Judge Conference of the United States as an independent agency to assume the 
responsibility of llie United States Office of Personnel Management with respect to Administrative I.aw 
Judges including their testing, selection, and appointment. 


■Note: The “Recommendation,” but not the attached “Report,” constitutes official ABA policy. 
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REPORT 

Federal administi aUve law judges (“AIXO have been members of the American Bar Associalion, 
Judicial Division, National Conference of the Administrative Law Judiciary, since 1971; this resolution 
renews and extends existing American Bar Association policy.' 

The Office of Personnel Management (“OPM”) is mandated to administer the ALJ program and 
to maintain a register of qualified applicants and test and evaluate prospective applicants.^. However, 
OPM recently closed its Office of Administrative Law Judges and has otherwise failed to adequately 
service the agencies and the judges under its mandate. In 2003, the functions were disper.sed to other 
OPM divisions, without notice to the agencies or to AUs regarding the terms of transfer. Thus, there is 
no central administrative office to administer the administrative law judge program at OPM, and there is 
no agency that provides si.iggestions to Congress to improve the administrative adjudication process, 

The Adininislrative Law Judge Conference of the United vStates will perform those functions and 
enhance the independence of decision-making and the quality of adjudication.s of administrative law 
judge hearings under the Administrative Procedure Act (“APA”). The Administrative Law Judge 
Conference of the United States w'ould be similar to the Judicial Conference of the United States, which 
provides administrative functions for Federal /\rticlc III judges, but its creation would effect no change in 
the current relationship between AL.Is and the agencies where they serve. Rather the new Conference 
would assume the euircnt lesponsibilities of OPM wmtIi respect to administrative law judges, including 
their testing, selection, and appointment. 

Federal administrative law judges are appointed under 5 U.S.C.§ 3 105.^ Their powers emanate 


''tIw American Bar Association has adopted policy supporting the independence and inte^ty of the administrative 
judiciary in 1983, 1989, 1998, 2000 and 2001. Indeed, the Association’s commitment to the independence of the 
administrative judiciary is reflected in the jurisdictional authority of the Standing Committee on Judicial 
Independence, which is authorized to promote this value. 

^ The classification of "administrative law judge" is reserved by OPM for the specific class of appointments made 
under 5 U.S.C. § 3105 and applies to all agencies: 

■•The Title ’adiiiinisliative law judge’ is the official class title for an administrative law judge position. Each 
agency will use only this official class title for personnel, budget, and fiscal purposes." 5 C.F.R. § 

930.203b. 

5 C,F.R. § 930.201 requiies OPM to conduct competitive examinatioiis for administrative law judge positions and 
defines an AT,.T position as one in which any portion of the duties includes those which requite the appointment of an 
administrative law judge under 5 U.S.C. 3105. ALJs can only be appointed after certification by OPM; 

An agency may make an appointment to an administrative law judge position only with the prior approval 
of OPM, e^cept when it makes its appointment from a certificate of eligibles furnished by OPM, 5 C.F.R, § 
930.203a. Id. § 930.203a; see also 5 U.S.C. § 5372 (2000) (providing for pay for administiative law 
judges, also subject to OPM approval). 


^ See also, 5 U..S.C. sec. 5372 (a) (“For the purposes of this section, the term 'administiative law judge’ means an 
administrative law judge appointed under section 3105.’’) 
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from the Admmistralivc Procedure Act.^ Extensive legal experience is necessary for the position, because 
experience provides maturity, expertise in compiling a reliable record, first hand knowledge with 
problems likely to be encountered as an administrative law judge, and intimacy with rules of evidence and 
procedure .similar to those used in administrative hearings.* Alter reviewang the duties of the office, the 
Supreme Court has declared that federal administrative law judges arc like other federal trial judges for 
tenure and compensation* and that ALJs are functionally equi-valent to other Federal trial judges:^ 

Cases heard and decided by Al ls involve billions of dollars and have considerable impact on the 
national economy. In fact, a single ALJ may handle a single case tliat may affect millions of 
people and involve bilbon.s of dollars. AUs adjudicate cases invohdng a wide range of 
regulatory matters. . . 


The Office of Personnel Management 

The need for a separate agency to manage the ALJ program is prompted by longstanding 
problems with OPM’s administration of the program. Ibe Al’A contemplated that the Civil Service 
Commission (now OPM)^ would oversee merit selection and appointment of ALJs and would also act as 
an ombudsman for the ALJ program but 0PM has essentially abandoned that role. Section 1 305 provides 
that for the purpose of sections 3105 (appointment), §3344 (loans), and §5372 (pay) 0PM “may., 
investigate, require reports by agencies, prescribe regulations, appoint advisory committee.? as necessary, 
I'ecoinmend legislulion, subpoena witnesses and records, and pay witaess fees.” Although the 0PM 
Program Handbook, p. 4, affirms those responsibilities, OPM has seldom exercised them, except for 
rcgulaliens, including sometimes less-than-l>enign changes in selection and RIF regulations.® 

On May 21, 1991, the National Conference of AciniinisiTative Taw .Judges (NCALT)^®, in the 
Judicial Division of the American Bar Association, wrote to OPM, pointing out that: 


* See, A Guide to Federal Agency Adjudication, Michael Asimow, ed., 164 {American Bar Association 
Administrative La^v Section, 2003). For example, subject to published rules of the agency, administrative law 
judges are empowered to administer oaths, issue subpoenas, receive relevant evidence, take depositions, and 
regulate the course of the hearing. These fundamental powers arise from the Administrative Procedures Act 
“without the necessity of express agency delegation"’ and "an agency is without the power to withhold such powers” 
from its administrative law judges. Id. The Administrative Procedure .Act seeks to affirm and protect the role of the 
administrative law judge, whose “impartiality,” in the words of the Supreme Court in Marshall v. Jerrlco, 446 U.S. 
238, 250 (1980), “serves as the ultimate guarantee of fair and meaningful proceedings in our constitutional regime.” 

■ Amid T. Sharon and Craig B. Petlibone, “McritScleclionof Federal Administrative Law Judges,” 70 Judicature 
216,218 (1987). 

^ Blitz V. Econnmou, 438 U.S. 478 (1978). 


^ Federal Maritime Coni’n v. South Carolina State Ports Authority, 535 U.S. 743 (2002); see also, Rhode Island 
Dept, of Environmental Management v. United States, 304 F.3d 31(lst Cir. 2002) (finding that Department of 
Labor administrative law judges are functionally equivalent to Federal District Judges). 

® Administration of the ALT program was originally placed in the Civil Service Comniission and was subsequently 
bifurcated to OPM and the Merit Systems Protection Board (“MSPB”). 

’ See Appointment, Pay, and Removals of Administrative Law Judges, 63 Fed. Reg. 8,874 (proposed Feb.23, 

1998 ). 

Now the National Conference of the Administrative Judiciary. 
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0PM has not taken a leadership role in the education of either ALJs or the agencies as to the 
nature of their relationship or the judge’s function, or in the supervision or investigation of 
problems related to that relationship and function. OPM has not conducted or sponsored 
orientation programs for ALJs or their administrators, has not monitored the appointment of 
sufficient numbers of Al-Js by agencies (although traditionally it has carefully monitored 
appointments to prevent the appointment of too many), has not adopted or proposed uniform rules 
for conduct, procedure, robes, support staff, office or hearing space, and has not investigated or 
made recommendations on any of these questions, or the long-standing strife between the SSA 
and its Ai-Js, or, most recently, the apparent due process brerikdown at MSPB in connection with 
projected furlough of ALJs in fiscal 1991. 

Tliai letter suggested 10 items that OPM should undertake to improve relationships between ALJs 
and their agencies and the lot of ALJs generally, including education for ALJs and their reviewing 
authorities, administrative leave for education, guidelines for offices, staff support, robes and perks, 
model procedural niles, standards of conduct, appointment of sufficient judges by agencies, a mini-corps, 
and an investigation of the SSA and furlough situations and pay issues. In June 1991 OPM forwarded 
that letter to the Administrative Conference of the United States (ACUS) for con.sideration in connection 
with its study of the federal administrative judiciar>'. That study was completed in 1992 and recognized 
the importance of continuing and improving the position of AT Js and the ALJ program." However, 

OPM neither referenced nor dealt with any of the NCALJ concerns, and OPM underfoc)l< no action on the 
report even Though it sponsored it. 

In August 1994NCAT,J again sought a response to its letter and was foid by OPM in a September 
8, 1994, letter that ‘‘several of your concerns appe-ar to be more appropriately identified as agency 
matters” and that ‘‘other concerns appear to involve matters which conflict with this agency’s evolving 
policy of rctuming greater responsibility for personnel management to the agencies.” The letter did not 
address the fact that such a policy might conflict with OPM’s responsibilities under the APA, In short, 
while OPM has responsibility to study and report to Congress concerning the ALJ program, it has not 
done so and has proclaimed an interest in returning its function to the agencies. 

From 1998 to 2004, agencies were generally unable to hire new judges Irom the OPM register. 
While yJzdtf// ‘‘was pending, OPM suspended the examination process for administrative law judges 
(ALJ). Therefore, the ALJ register became dated. With one exception,’ ’ agencies couldnot hire judges 
from the ALJ Register during this period. In v. Office of Personnel Management^ .M5 F,3d 1358 
(Fed, Cir. 2003), afier an applicant was rejected in his request to he be given part of the ALJ examination, 
the Federal Circuit detcmihied that the suspension of testing was a reviewable employment practice.’’ On 


1 C.F.R. § 30.‘i.92-7. [57 FR 61760, Dec. 29, 1992]. 

" Meeker v. Merit Systems Protection Hoard, 319 F.3d 1368 (Fed. Cir. 2003). 

In August, SSA was granted a waiver by OPM to hire 126 judges who would have qualified umiex any scoring 
foimula. See Hearing Before the Subcommittee on Social Security Of the. Committee on fVays ami Means House 
of Representatives, One Hundred Seventh Congress, Second Session (MAY 2, 2002). 

Siinsetling American Bar Association policy establishes that with respect to the recruitment and selection of 
administrative law judges (.ALJs) employed by federal agencies, OPM, and Congress, where necessary, are lo 
develop strategies to increase the percentages of women and minority candidates, eliminate veterans’ preferences 
front this process, allow selection by agencies from a broader range of candidates for ALJ positions, and enhance 
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February' 27, 2004, the United States Supreme Court finally dismissed the requests for certiorari, 

0PM has also failed to follow its own regulations concerning priority placement from die ALJ 
priority’ referral list (PRT,),‘^ resulting in irreparable harm to an AIJ on the PRL and a preliminary 
injunction against its conlinued improper administration of the PRL.’^ 

Various other questions have arisen concerning the appropriate administi'ation of the ALJ 
progiam, including the adoption of a Code of Judicial Conduct for AlJs, which OPM has refused to 
consider as part of its re.sponsibility under present law. 'WTiile OPM has met periodically with ALJ 
representatives, it has refused requests to establish an advisory' committee or to meet with ALJ 
representatives on a regular basis to discuss these and other problems concerning the ALJ program.'^ 

Administration of the AU program by OPM has been inadequate, and OPM has repeatedly 
indicated by words and deeds that it does not want to continue responsibility for the administration of 
operational programs such as the AU program. Indeed, until 1998 the OPM long-range plan did not 
recognize tlie ALJ program as one of its responsibilities. From 1994-95 the Office of Administrative Law 
Judges was upgraded by placing an administrative law judge in charge of the office, but since tliat time 
the office director has been a personnel specialist rather than a judge and the office has been subordinated 
under other testing functions. For many years OPM refused to maintain a continuously open examination 
for AT T applicants, and when it finally opened the register continuously, it applied illegal criteria, as 
noted above, in examining and scoring applicants. As a result of OPM inaction, agencies have not been 
able to address hiring needs. 

Maximize Administrative Efficiency 

The Administrative Law Judge Conference of the United States will assume all duties with 
respect to administrative law judges currently mandated to OPM. The budget currently dedicated to 
administration of an adminislrative law judges’ progi-am by OPM will be transferred to the 
Administrative Law Judge Conference. Agencies will continue to select ALJs but the selection process 
and ALJ register will be managed by the Atlminisirative Law Judge Conference of the United States. 

It is also anticipated that the office ofihc Chief Judge will have the capacity to review rules of 
procedure, rules of evidence, peer review, and where appropriate, make suggestions fbf to promote 
adminisQ-aiive uniformity. 


Ensure High Standards 

The Administrative Law Judge Conference of the United States will assure high standards for 


OPM's Office of Administrative T.aw Judges. Although OPM facially adhered to these requests, it failed to 
administer the sy.stem during the period when it was involved in Qie Azdell litigation. 

Under 5 CFR §930.215, an ALJ who is separated from service because of a rcductioii in force (RIF) is entitled to 
priority referral for any AL.J vacancy ahead of others on the ALl register of eligibles maintained by OPM. 

Rmhergy. {/wi'reif States, No. 98- 10752-J‘UT, Order dated December 10, 1998, 1998 U.S. Dist, LEXIS 19832 
(D. Mass., 1998), 

In 1998 and 1999, OPM advised ALJs that they are required to maintain active bar status to retain their status as 
ALJs, although there is no provision in (he OPM regulations granting authority to do so. Unlike attorneys, ALJs arc 
barred from the practice of law by the Code of Judicial Conduct (Canon 5F)(ABA, 1990). wliich has been applied to 
AI-Js by the Merit Systems Protection Board (/« re ChocaUo, 1 MSPBR612, 651 (1978) and by some agency 
regulations. In some stales, Federal ALJs like other judges, cannot be members of the state bar. Eg. Alabama, 
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Federal Adminiiitratave Law Judges. It wall permit the chief judge to adopt and issue rules of judiciai 
conduct for administrative law judges. This is consistent with ABA policy, which states in part, that 
members of the administrative judiciary should be held accountable under appropriate ethical standards 
adapted from the ABA Model Code of Judicial Conduct in light oftihe unique characteristics of particular 
positions in the adrainisti'ative judiciary.*® 


Promote Professionalism 

The Conference can be used as a resource for continuing Judicial education, consistent with ABA 
policy. ‘^AB.A policy also encourages governmental entities at all levels to permit government lawyer.s, 
including those in judicial administrative positions, to serve in leadership capacities within professional 
associations and societies.^'* 

Promote Public Confidence 

Establishment of the Administrative Law Judge Conference of the IJnilal Stales will significantly 
increase public trust and confidence in the integrity and independence of decision making by 
administrative law judges throughout the Federal Government. 

Congressional Oversight 

Congress needs a new organization to assure independent review of agency compliance 
with the APA and repoiling to Congress on these important public safeguards for fundamental due 
process and the fair hearing proce.ss before administrative agencies. The Administrative Law Judge 
Conference of the United States will pro\’ide regular reports to the Congress on agency compliance with 
the AP A and the provisions relating to ALJ utilization, management and compensation. This process will 
assist the Congress in its oversight of agency compliance w-ith the APA. This reform permits Congress to 
maintain oversight on constitutional safeguards such as the right to an impartial and independent decision 
maker, notice and oppoitunity to appear at a hearing, a written explanation for the decision and the 
issuance of a timely hearing decision. This is consistent with ABA policy that Congress provide a 
practical process for agency matters.^' 

Respectfully Submitted, 

Louraine Aikfeld, Chair, Judicial Division 
August, 2005 


Policy lOlB, 2Q0\,ABA Policy/procedures Handbook, 193 (2004). 

' Standards for the Education of the Administrative Judiciary. Policy 99 AlOl, /fff/4 PoIicfiProcedures 
Handbook, 268 (2004). 

Policy 99-A-l 12. It also encourages governmental entities to adopt standards that would authorize goveinmcnt 
lawyers, including those injudicial administrative positions, to (1) make reasonable use of govermnent law office 
and library resources and facilities for certain activities sponsored or conducted by bar associations and similar leeal 
organizations, and (2) utilize rea.sonable amounts of official time for participation in such activities. 

See AQAVohcy, ABA Policy/Procedures Handbook: Policy on Legislative and 

National Issues, 23'i (2004). 
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Mr. Cannon. I am now pleased to introduce the witnesses for to- 
day’s hearing. 

Our first witness is Dr. Bill West of the Bush School of Govern- 
ment and Public Service at Texas A&M University. A 1971 grad- 
uate of the United States Military Academy, Dr. West earned his 
Ph.D in political science at Rice tJniversity. Currently, he teaches 
public policy administration at the Bush School. He also serves as 
the school’s director of the Master in Public Service and Adminis- 
tration program. Dr. West has authored two books and published 
numerous articles. 

Our next witness is Marshall Breger, who is a professor of law 
at the Columbus School of Law at the Catholic University of Amer- 
ica and was my chief of staff Matt landoli’s professor while he stud- 
ied at Catholic. 

Professor Breger has had a diverse career. From 1993 to 1995, 
he was a senior fellow at The Heritage Foundation. During the 
prior Bush administration, he served as solicitor of labor, the chief 
lawyer for the Labor Department. In 1992, he served concurrently 
by presidential designation as the acting assistant secretary for 
labor management standards. 

As I alluded to earlier. Professor Breger was the chairman of 
ACUS from 1985 to 1991. For 2 years during that period, he served 
as an alternate delegate of the United States to the United Nations 
Human Rights Commission in Geneva. 

A prolific writer and editor. Professor Breger is vice president of 
the Jurispolicy Center, a Jewish conservative think-tank. Professor 
Breger obtained his undergraduate and master’s degrees from the 
University of Pennsylvania. He received his law degree magna cum 
laude from the University of Pennsylvania, where he was an editor 
of the law review and a member of the Order of the Coif. 

Our third witness is Professor Elizabeth Magill of the University 
of Virginia Law School, where she teaches, not surprisingly, 
courses on administrative law, as well as on food and drug law and 
constitutional structure. 

Upon obtaining her undergraduate degree from Yale College, 
Professor Magill served as a senior legislative assistant for North 
Dakota Senator Kent Conrad. Thereafter, she obtained a law de- 
gree from the University of Virginia School of Law. After grad- 
uating from law school. Professor Magill clerked for the Honorable 
J. Harvey Wilkinson of the Fourth Circuit Court of Appeals, and 
then for Justice Ruth Bader Ginsburg. Like her fellow panelists. 
Professor Magill has also published extensively. 

Our final witness is Professor Cary Coglianese. As I noted in my 
opening remarks. Professor Coglianese was the moderator of the 
Subcommittee’s symposium on e-rulemaking, which was held in 
this very room last December. 

Welcome back. 

Professor Coglianese is the Edward B. Shils professor of law and 
professor of political science at the University of Pennsylvania Law 
School. Prior to joining the University of Pennsylvania, Professor 
Coglianese spent 12 years on the faculty of the John F. Kennedy 
School of Government at Harvard. While there, he served as the 
faculty chair in the school’s Regulatory Policy Program and director 
of its Politics Research Group. 
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Professor Coglianese received his undergraduate degree from Al- 
bertson College. He then went on to the University of Michigan, 
where he received his law degree and master’s degree in public pol- 
icy, as well as a doctorate in political science. 

I extend to each of you my warm regards and appreciation for 
your willingness to participate in today’s hearing. 

In light of the fact that your written statements will be included 
in the record, you may not want to limit your comments to 5 min- 
utes. We will have time for questions, and you can certainly volun- 
teer things during the Q&A. I don’t think we are going to have a 
great deal of competition from other Members of the Committee 
here. 

You do have a lighting system in front of you. After 4 minutes, 
it turns from green to yellow. It is my habit to tap just with a pen- 
cil or something to draw your attention to the fact that we are get- 
ting to that point. It is not a big deal today, given the fact that we 
are not overwhelmed with folks that want to ask questions. 

After you have presented your remarks, we will go in order, if 
others arrive, of arrival, to ask questions. Pursuant to the direction 
of the Chairman of the Judiciary Committee, I ask the witnesses 
to please stand and raise your right hand to take the oath. 

[Witnesses sworn.] 

The record should reflect that the witnesses all answered in the 
affirmative. 

You may be seated. 

Professor West, would you please proceed with your testimony? 

TESTIMONY OF PROFESSOR WILLIAM WEST, THE BUSH 

SCHOOL OF GOVERNMENT AND PUBLIC SERVICE, TEXAS 

A&M UNIVERSITY, COLLEGE STATION, TX 

Mr. West. I am Bill West from The Bush School of Government 
and Public Service at Texas A&M University. Thank you for invit- 
ing me to testify in commemoration of the 60th anniversary of the 
APA. 

My testimony today will focus primarily on parts of a recent ex- 
ploratory study of how agencies develop proposed rules. The study 
was conducted by a team of seven Bush School students that I su- 
pervised and that was supported by the Congressional Research 
Service. Curtis Copeland and Mort Rosenberg of CRS provided in- 
valuable support and guidance for the project. 

I might also note that Caitlyn Miller, who is the student leader 
of the project, is here today. 

Mr. Cannon. Could I interrupt and ask who Ms. Miller is? Could 
we have her raise her hand? 

Welcome. Nice to have you here today. 

Pardon me for the interruption. 

Mr. West. That is fine. 

The 60th anniversary of the APA is a good occasion to consider 
its effects and its limitations. An especially important, if neglected 
topic, is that part of the rulemaking process that takes place before 
the APA’s requirements come to bear. Notice and comment is in- 
tended to ensure that rulemaking is transparent and accessible to 
all relevant stakeholders. Yet although these procedures are un- 
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doubtedly salutary, it is also true that they come to bear at a rel- 
atively late stage in the decision-making process. 

The part of the rulemaking process that precedes the publication 
of notice frequently lasts for several years and almost always re- 
sults in a specific and thoroughly justified policy proposal. It is 
where the most critical decisions often occur. If public notice and 
comment is intended to promote inclusive and transparent partici- 
pation in decision-making therefore, how inclusive and transparent 
is participation in proposal development? 

As a starting point, one thing that our study finds is that pre- 
notice participation is common and that it takes place through a 
variety of mechanisms. Although participants vary a great deal 
from one agency to the next, and indeed from one rule to the next, 
they can include representatives of industry and other affected in- 
terests, public interest groups and other agencies. 0MB and other 
entities within the executive office of the president are also some- 
times involved. 

Unlike notice and comment under the APA, however, participa- 
tion in the development of proposed rules usually does not occur by 
general invitation. Rather, it is informal and occurs at the specific 
invitation of the agency or at the initiative of the participant. The 
primary exception to this is when agencies solicit comments from 
all interested parties through an advance notice of proposed rule- 
making. Although agencies’ use of advanced notice varies, it is 
never routine or even frequent. It is probably employed signifi- 
cantly less than 5 percent of the time across the Federal bureauc- 
racy. 

Participation during the pre-notice phase of rulemaking thus is 
not subject to the same institutional guarantees of inclusiveness 
that the APA provides during the comment phase. Whether this is 
a problem, much less a problem that Congress should address, sug- 
gests a number of more specific questions. 

For example, how effective are agencies in gathering input from 
all relevant stakeholders during proposal development? If they are 
not effective, do the APA’s notice and comment requirement serve 
as a check on earlier imbalances in participation? Would the bene- 
fits of institutional reforms that might increase inclusiveness in 
proposal development outweigh their costs in terms of administra- 
tive efficiency? 

Our examination of pre-notice rulemaking also addresses the 
question of transparency. Although the APA is silent on the sub- 
ject, there has been an expectation since the 1970’s that agencies 
base their rules on a record. Although they generally docket com- 
munications outside the executive branch that occur after the pub- 
lication of notice, however, there is wide variation across agencies 
in pre-notice docketing practices. Some indicate that they record all 
communications with non-executive actors throughout this phase. 
Others indicate that they do not require any pre-notice docketing. 

In between these two extremes there is variation in the types of 
communications placed on the public record and in the stage of the 
proposal development process at which docketing begins. As with 
inclusiveness, the policy issues surrounding transparency are com- 
plex. 
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If on-the-record communications promote openness in decision- 
making, for example, they may also impede the collection of needed 
information. As in the legislative process, moreover, on-the-record 
communications may be inimical to the bargaining and compromise 
required for the accommodation of affected interests. 

Some officials we interviewed for our study also indicated that 
off-the-record communications with other agencies and 0MB were 
important for coordination among administrative programs. Indeed, 
any effort by Congress to require docketing within the executive 
branch would necessarily have to consider the court’s sympathy for 
a unified executive in recent decades. 

I should hasten to emphasize that our study was designed to 
identify key issues, rather than to resolve them. In these and many 
other respects, gaining a better understanding of the administra- 
tive process is an essential foundation for sound institutional pol- 
icy. 

Again, I am grateful for the opportunity that you and CRS have 
given to us to explore one broad dimension of rulemaking, and I ap- 
plaud other recent initiatives to shed more light on topics such as 
e-rulemaking and the role of advisory committees in administrative 
decision-making. 

As an extension of these last observations, let me close by stress- 
ing the need to devote more resources to policy and legal analysis 
in the administrative process. For years, the Administrative Con- 
ference of the United States produced objective studies by first-rate 
scholars that were of considerable practical, as well as academic 
value. 

I am happy that ACUS has been reauthorized, and I would like 
to join those who have argued that it should be re-funded as well. 
This would produce substantial benefit for relatively little cost. 

Thank you. 

[The prepared statement of Mr. West follows:] 

Prepared Statement of Professor William West 

I am Bill West from the Bush School of Government and Public Service at Texas 
A&M University. Thank you for inviting me to testify in commemoration of the 60th 
anniversary of the Administrative Procedure Act. I am honored to be here. 

My testimony today will focus primarily on the results of a recent study of how 
agencies develop proposed rules. The study was conducted by a team of seven Bush 
School students that I supervised and that was supported by the Congressional Re- 
search Service. Curtis Copeland and Mort Rosenberg of CRS provided invaluable 
support and guidance for the project. I am also grateful to Daniel Mulhollan, Angela 
Evans, and Kent Ronhovde for their initiatives in establishing a relationship be- 
tween CRS and the Bush School. Our study of rulemaking is one of several worth- 
while projects that CRS has sponsored at the Bush School and other schools of pub- 
lic affairs. 

The Administrative Procedure Act is a venerable statute that has served the na- 
tion well. As many have remarked, however, American administrative law was a 
comparatively new field at the time the APA was enacted and the so-called bureau- 
cratic state was still in its relative infancy. New procedural constraints on agency 
discretion have been added as the bureaucracy has grown and as new issues of legit- 
imacy and accountability have arisen. Mechanisms for direct oversight of adminis- 
trative policy making have been added as well. The most important development in 
this latter regard has been the institutionalization of regulatory review in the Exec- 
utive Office of the President that has occurred over the past three decades. The 


1 James Blumstein, “Presidential Administration and Administrative Law: Regulatory Review 
by the Executive Office of the President: An Overview and Policy Analysis of Current Issues,” 
Duke Law Journal 51 (2001). 
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various controls that shape the administrative process have been added largely in 
a piecemeal fashion and perhaps without sufficient consideration of how they all fit 
together. 

In any case, the 60th anniversary of the APA is an appropriate occasion to con- 
sider its effects and its possible limitations. With regard to rulemaking, one might 
examine the effects of public comment on agency decisions or the impact of judicial 
review (or the threat thereof) as the meaning of the “arbitrary-or-capricious” stand- 
ard has evolved. Or one might examine the relationship between the APA’s objec- 
tives, on the one hand, and centralized executive oversight of rulemaking on the 
other. Scholars have, in fact, given a good deal of attention to these and other im- 
portant topics relating to formal, institutional constraints on agencies’ exercise of 
legislative discretion. 

At the same time, scholars have practically ignored the informal processes that 
precede the APA’s notice-and-comment requirements and most other controls on 
rulemaking. This, despite the fact that the most important policy decisions in rule- 
making are arguably made as proposals are being developed. I have noted elsewhere 
that the notices of proposed rulemaking that appear in the Federal Register are 
usually very specific. Further, they often take years to develop and reflect a sub- 
stantial investment of agency resources. Important proposals are sometimes accom- 
panied by book-length documents that lay out their legal and empirical premises. 
Suffice to say that agency officials usually feel that they are on firm ground before 
they invite public comment, and that the most critical issues in terms of defining 
problems and eliminating alternative solutions to those problems have at least ten- 
tatively been resolved.^ 

This is not to deny the importance of notice and comment. Several recent studies 
have found that agencies do sometimes alter proposed rules in ways that are con- 
sistent with the comments they receive.^ As a matter of perspective, however, it is 
difficult for agencies to change proposed rules in fundamental ways. An obvious dis- 
incentive is sunk organizational costs. Intertwined with this is the fact that the de- 
mands of due process may compel agencies to invite additional comments in re- 
sponse to substantial changes, thus lengthening an already protracted process.'^ An 
irony of rulemaking procedures is that the effort to ensure the viability of public 
comment by requiring agencies to base their decisions on a record (as the courts 
have generally done since the 1970s and has Congress has done in some enabling 
legislation) creates an incentive for agencies to develop proposals that will not need 
to be changed. 

With these observations as a point of departure, the project that we conducted for 
CRS examines how agencies develop proposed rules. It relies primarily on agency 
documents, on an electronic questionnaire sent to agency staff involved in the devel- 
opment of a large sample of individual rules, and on telephone interviews with high- 
level agency careerists with extensive experience in the rulemaking process. As an 
exploratory study, it addressed three general sets of issues as a way of identifying 
questions for further research: how are rulemaking initiatives placed on agencies’ 
agendas: how is the rulemaking process managed within and across agencies; and 
what is the character of outside participation in the development of proposed rules. 
The last of these questions may be especially relevant to the Congress as it con- 
siders possible amendments to the APA. 

The goals of the APA offer a frame of reference for evaluating participation in pro- 
posal development. The Act sought to provide some uniformity across agencies (at 
least regulatory agencies) as they carried out their quasi-judicial and quasi-legisla- 
tive responsibilities. By the same token, it sought to ensure a degree of due process 
that was appropriate for each of these functions. In the case of rulemaking, the “in- 
formal” or “notice-and-comment” procedures set forth in section 553 were designed 
to promote a certain level of rationality as well as transparency and inclusiveness 
in administrative policy making. The requirements that agencies publish a notice 


2 William F. West, “Formal Procedures, Informal Processes, Accountability, and Responsive- 
ness in Bureaucratic Policy Making,” Public Administration Review 64: 66-80 (February 2004). 

^Ihid. Also see Steven J. Balia, “Administrative Procedures and Political Control of the Bu- 
reaucracy,” American Political Science Review 92: 663-673 (1998). Marissa Martino Golden, “In- 
terest Groups in the Rulemaking Process: Who Participates? Who Gets Heard?” Journal of Pub- 
lic Administration Research and Theory 8: 245-70 (1998). Cornelius M. Kerwin, Rulemaking: 
How Government Agencies Write Law and Make Policy, 2d. ed. (Washington, D.C.: Congressional 
Quarterly Press, 2003). Susan Webb Yackee, “Sweet-Talking the Fourth Branch: Assessing the 
Influence of Interest Group Comments on Federal Agency Rulemaking,” Journal of Public Ad- 
ministration Research and Theory 26: 103—24 (2006). 

^West, supra note 1. These observations were also confirmed in some of the interviews con- 
ducted for the study described in this testimony. 
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in the Federal Register and solicit comments from any and all interested parties 
were designed to promote these latter, democratic values.® 

As many have noted, developments in administrative law over the past three-and- 
a-half decades have been intended to reinforce these goals. The most important has 
been the requirement that agencies based their rules primarily on a record. This 
has resulted in part from provisions in some enabling statutes that supersede the 
APA and in part from judicial (re)interpretation of the APA’s “arbitrary or capri- 
cious” standard of review. Although the courts have backed off from the precedents 
of the 1970s in some respects, the “hard-look” doctrine of review is hardly dead — 
especially if one compares current practices with those that existed during the first 
two-and-a-half decades after the APA’s passage. Whether instituted by Congress or 
the courts, the extension of more rigorous due process to rulemaking has been moti- 
vated in part by the desire to ensure that bureaucracy consider all legitimate com- 
ments in arriving at policy decisions.® This goal became popular as the result of the 
allegation that agencies were “captured” by special interests.'^ 

If many of the most important decisions are made before notice appears in the 
Federal Register, however, what of the participation that occurs as agencies are de- 
veloping proposals? How inclusive and transparent is that process? As with most of 
the other issues we examined in our study, there are no simple answers here. This 
is largely because agency practices are so diverse with regard to most of the key 
dimensions of proposal development. Although we had hoped that the data from our 
electronic survey would allow us to make systematic comparisons of such variation 
across agencies and policy areas, a low response rate prevented this. Still, our inter- 
views and survey data allow for some important observations that suggest further 
study and that may ultimately be relevant for institutional reform. Indeed, the ob- 
servation that such variation exists may be significant in and of itself given the rel- 
ative standardization of practices within the comment phase of rulemaking. 

One thing that we found is that outside participation in proposal development is 
common. Although it does not always occur, it does occur frequently. Not surpris- 
ingly, in fact, a number of the officials we interviewed noted that gathering informa- 
tion from people outside of the agency was frequently indispensable to intelligent 
decision making. Although participants vary a great deal from agency to agency and 
from one rule to the next, they can include representatives of industry and other 
affected interests, public interest groups, and other agencies. The latter might be- 
come involved in order to resolve jurisdictional issues or coordinate across programs 
or to represent the interests of their constituents. 

OMB’s Office of Information and Regulatory Affairs can also be an important par- 
ticipant in proposal development. Although its level of involvement varies a good 
deal from one agency to the next, some officials characterized OIRA as the “800- 
pound gorilla.” Its informal role in policy formulation is undergirded by the formal 
powers it enjoys at a later stage to return for reconsideration proposed rules that 
are not properly justified or that are inconsistent with the president’s agenda. In 
contrast, there was a near consensus among those we interviewed that, although 
specific statutory requirements were a very important source of rulemaking initia- 
tives in some agencies, the extent and impact of congressional involvement in the 
development of proposed rules tended to be quite limited. 

Beyond the observation that it occurs and that it can involve various actors, we 
found that the character of participation varies considerably. The timing of input 
is one important dimension of variation. Some officials indicated that their agencies 
communicate with extra-governmental actors throughout proposal development 
while others indicated that their policy is to terminate communications at an inter- 
mediate stage of the process. Among the latter, the most common termination point 
is after the agency has collected general views about the nature of the problem 
being addressed and possible solutions to that problem and before it begins to ar- 
ticulate and support a specific policy proposal. The mechanisms of participation also 
vary a great deal. They range from informal conversations at trade conferences or 
over the telephone to e-mails and letters to hearings to advisory committees, among 
various other possibilities. Some agencies even use focus groups on occasion. 

A generalization that one can offer about participation in proposal development, 
however, is that — unlike notice-and-comment under the APA — it does not usually 
occur by general invitation. Rather, it occurs either at the specific invitation of the 


® The Administrative Procedure Act: A Legislative History (Washington, D.C.: U.S. Government 
Printing Office, 1946) Senate Doc. 248, 79th Cong., 2d. Sess. 

® Colin S. Diver, “Policymaking Paradigms in Administrative Law,” Harvard Law Review 95: 
393-434 (1981). 

Richard B. Stewart, “The Reformation of American Administrative Law,” Harvard Law Re- 
view 88: 1667-1814 (1975). 
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agency or at the initiative of the participant. The primary exception to this general- 
ization is when agencies solicit comment from all interested parties through an ad- 
vanced notice of proposed rulemaking. Yet although the use of ANPRMs varies from 
one agency to the next, they are never used on a routine or even a frequent basis. 
Although we did not gather precise data, it appears as if they are employed signifi- 
cantly less than five percent of the time across all rulemaking. 

Our interviewees offered several explanations for their reluctance to use advance 
notices more often. One was that ANPRMs were an additional source of delay in 
a process that was already slowed by numerous procedural hurdles. This disincen- 
tive was sometimes reinforced by pressures from Congress and elsewhere to issue 
rules in a timely fashion. Another explanation was that advanced notices did not 
produce any useful information beyond what the agency could obtain by contacting 
stakeholders individually. Not surprisingly, virtually all of the officials we inter- 
viewed indicated that they made assiduous efforts to gather all relevant perspec- 
tives, and many expressed confidence that they usually knew who were affected by 
their rules. In addition, several officials noted that, because it did not occur in re- 
sponse to a specific proposal, comment pursuant to advance notices was too 
unfocused to be of much value. Two of the senior people we interviewed noted that 
their agencies’ use of ANPRMs had declined in recent years as the result of these 
factors. 

In brief, then, although critical policy decisions are at least tentatively made dur- 
ing proposal development, participation during that phase of rulemaking is not sub- 
ject to the same institutional guarantees of inclusiveness that the APA provides dur- 
ing the comment phase of rulemaking. Whether or not this is a problem, much less 
a problem that Congress should seek to address is a complex issue that involves a 
variety of considerations. One obvious question is whether agencies are effective in 
gathering input from all relevant stakeholders during proposal development (or 
whether participation and influence tends to be confined to the “usual suspects”). 
To the extent participation during proposal development is not inclusive, another 
important set of questions have to do with whether the APA’s notice and comment 
requirements redress participatory imbalances during proposal development. Are 
agencies willing to make substantial changes in proposed rules? Given the resources 
required for effective comment, moreover, the formal opportunity to offer feedback 
on proposed rules may have little practical effect in enfranchising those who have 
not had access to agency decision makers during proposal development. Finally, 
even if Congress could promote inclusiveness through institutional constraints on 
proposal development, the potential benefits of such a reform must also be weighed 
against its costs in terms of administrative efficiency and effectiveness. The officials 
we interviewed were unanimous in their opinion that requiring advanced notices for 
all or certain classes of rulemaking would impose undue delay on decision making. 

Our study also addressed the related issue of transparency in proposal develop- 
ment. Again, although the APA is silent on the subject, there has been an expecta- 
tion since the 1970s that agencies base their rules on a record. Given this, almost 
all of the officials we interviewed indicated that they made available to the public 
all communications with actors outside of the Executive Branch (including legisla- 
tors and legislative staff) that occurred after a notice appeared in the Federal Reg- 
ister. In contrast, there was wide variation in pre-notice docketing practices. A high- 
level official in the general counsel’s office of one department indicated that his 
agency’s policy was that practically all communications with non-executive actors 
must be recorded. In contrast, another official indicated that his agency did not feel 
a need to docket any pre-notice communications. In between these two extremes, 
some interviewees said that their agencies did not docket early communications de- 
signed to collect general information about problems but became more conscious of 
the need to docket communications at the later stages of proposal development. Oth- 
ers indicated that they tended only to docket communications that were material 
to their proposed rules. 

Such wide variation in docketing practices may be attributable in part to the cur- 
rent ambiguity of judicial precedent in this area over the past thirty years. It is also 
undoubtedly attributable to agency culture and tradition, as well to the preferences 
key officials. One senior careerist with a good deal of influence over administrative 
procedures within his department indicated that he favored strict docketing require- 
ments on policy as opposed to legal grounds. Given that most pre-notice participa- 
tion occurred at the specific invitation of agency officials, he felt that recording such 
communications was desirable as a way of avoiding perceptions of bias in the proc- 
ess. 

As with inclusiveness, the prescriptive issues surrounding transparency are com- 
plex and invite further research. If off-the-record communications obviously detract 
from the openness (and thus perhaps the legitimacy) of proposal development, they 
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may also be desirable in terms of administrative efficiency and effectiveness. Al- 
though the officials we interviewed were not as consistent in their opposition to 
docketing requirements as they were to advanced notices, a number of them indi- 
cated that ex parte conversations facilitated the kind of information gathering re- 
quired for rulemaking. As in the legislative process, moreover, on-the-record commu- 
nications may be inimical to the bargaining and compromise required for the accom- 
modation of competing interests. Although agency officials involved in rulemaking 
typically describe it as a “technical” process of ascertaining legislative intent and 
making sound factual determinations, there is little doubt that it is also frequently 
a political process that requires “partisan mutual adjustment” among competing in- 
terests. (It usually requires only a little prodding in interviews to bring this out.) 

Some officials also indicated that off-the-record communications with other agen- 
cies and 0MB were important for coordination and management among administra- 
tive programs. Indeed, any effort by Congress to require the docketing of commu- 
nications within the Executive Branch would necessarily have to consider the legal 
implications of such a policy. This observation is underscored by the Supreme 
Court’s sympathy in recent decades for a “unified executive” as a means of 
rationalizing policy implementation across the federal bureaucracy.® Yet while man- 
agerial prerogatives within the executive are certainly an important consideration, 
it is also true that other agencies, 0MB, and the White House sometimes act as con- 
duits for private interests in their efforts to influence rulemaking. This is well-docu- 
mented in the case of OIRA, for example.® To some extent, therefore, docketing re- 
quirements for non-governmental actors but not for members of the Executive 
Branch might have the potential to produce a misleading appearance of trans- 
parency. 

All of this is to say that the development of proposed rules deserves much more 
attention than it has received. It is the proverbial black box; the part of the iceberg 
that lies under the water. Again, our study was an exploratory effort designed to 
identify some the key parameters of variation in the process and to identify impor- 
tant questions rather than to answer them. That was true of our consideration of 
agenda setting and the management of proposal development as well. 

In the case of agenda setting, for example, we found that whereas some agencies’ 
rulemaking consisted primarily or exclusively of discretionary initiatives that de- 
rived from various sources (agency staff research, feedback from enforcement offi- 
cials, suggestions from affected OTOups, etc.) other agencies’ agendas were dominated 
by non-discretionary (legislatively required) rules. Still other agencies combined the 
two in various proportions. A systematic, cross-agency study of where ideas for rules 
come from and of why some ideas become rules and others do not can add a good 
deal to our understanding of how government works. An examination of agenda set- 
ting might also have prescriptive value. In the case of one agency, for example, al- 
though non-discretionary rules comprised a minority of its total workload, the fact 
that they took precedence nonetheless made it difficult to plan and execute a coher- 
ent agenda for all rulemaking. The official with whom we spoke felt that more effec- 
tive communication with Congress could help alleviate this problem. 

The management of proposal development is also a fertile area for further inves- 
tigation. For example, we found that some agencies have highly detailed, formalized 
procedures whereas others have no written policies to guide the process. The degree 
to which key decisions in the formulation of proposed rules is centralized at the de- 
partmental level also varies a good deal. To observe that such variation exists natu- 
rally suggests the questions of why it exists and what difference it makes in terms 
of agency performance. 

There are many other important dimensions of proposal development that have 
received little if any attention. For example, what are the forms and roles of advi- 
sory committees and to what extent do these bodies provide effective representation 
for stakeholders? Another important set of questions concerns whether and how 
rulemaking is coordinated across agencies. The list could go on. 

This is not to say that studying proposal development is easy. Evaluative and pre- 
scriptive analysis is complicated at the conceptual level by the fact that we expect 
different qualities in the rulemaking process. Given its legislative nature, we natu- 
rally want it to reflect the democratic values of openness and balanced responsive- 
ness. Given its administrative nature, we also want it to be carried out in as timely 
and efficient a manner as possible. A third criterion, which might labeled “sub- 
stantive rationality,” is the expectation that rulemaking decisions be objective and 


® Elena Kagan, “Presidential Administration,” Harvard Law Review 114 (2001). 

®For a recent discussion see William F. West, “The Institutionalization of Regulatory Review: 
Organizational Stability and Responsive Competence at OIRA,” Presidential Studies Quarterly 
35 (March 2005). 
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based on rigorous empirical evidence. All of these criteria are legitimate bases for 
assessing proposal development (and rulemaking more generally). As might be evi- 
dent from the preceding discussion, however, they all potentially conflict with one 
another in critical ways. 

Data collection presents another, more practical challenge to the study of proposal 
development. Because of its extreme diversity, studies that focus on one or a few 
cases are of limited value in developing generalizations. Conversely, gathering proc- 
ess-related data for a large sample of rules can be a daunting task. As we found, 
for example, efforts to accomplish this goal through surveys of agency personnel face 
several obstacles, not the least of which is the inherent reluctance of bureaucracy 
to share information. Indeed, two agencies ordered their staff not to comply with 
our survey despite (or perhaps because of) a cover letter indicating that it was being 
conducted under the auspices of CHS and the Judiciary Committee. Even the senior 
officials we interviewed, all of whom were extremely helpful, were sometimes unable 
to share internal documents describing the rulemaking process. 

Still, the research needs to be done. Gaining a better understanding of the admin- 
istrative process is an essential foundation for sound institutional policy. Again, I 
am grateful for the opportunity that you and CRS have given us to explore one 
broad dimension of rulemaking and I also applaud other recent initiatives to shed 
more light on topics such as e-rulemaking and the use of advisory committees. 

As an editorial observation, let me close by stressing the need to devote more re- 
sources to policy and legal analysis in these and other areas of the administrative 
process. For years, the Administrative Conference of the United States produced 
studies by first-rate scholars that were of considerable practical as well as academic 
value. Because it was clearly non-partisan and free of organizational ties that might 
otherwise bias its analysis, ACUS enjoyed the kind of access to agencies that is nec- 
essary for studying many of the most important issues in the administrative proc- 
ess. I am happy that ACUS has been re-authorized, and I would like to join the 
more distinguished individuals who have argued that it should be funded as well. 
This would produce substantial benefit for relatively little cost. 

Thank you. 

Mr. Cannon. Thank you. We will use that last statement when 
it comes to get it re-funded. 

Professor Breger, you are recognized for 5 minutes. 

TESTIMONY OF PROFESSOR MARSHALL BREGER, THE CATHO- 
LIC UNIVERSITY OF AMERICA-COLUMBUS SCHOOL OF LAW, 

WASHINGTON, DC 

Mr. Breger. Thank you. My name is Marshall Breger. I teach 
at the Columbus School of Law at The Catholic University of Amer- 
ica. I am pleased to join you today in this discussion of the future 
of the Administrative Procedure Act. 

If I may just follow along with Congressman Watt’s comments, 
the Administrative Procedure Act may be 60, but I think like many 
baby-boomers, it is not ready for retirement, rather for reviving, re- 
tuning, and hopefully a new lease on life. 

Having said that, the APA has served us well for the last 60 
years, but we have to remember we are today in a different time 
and a different place. In 1946, over 90 percent, and I could get you 
the exact numbers, but over 90 percent of the activities of adminis- 
trative agencies were adjudications. Now, it has flipped. It is most- 
ly rulemaking. 

In 1946, we came out of the New Deal with great enthusiasm, 
belief in the power of the regulatory process to address political, 
economic, and social problems. Today, we are more realistic, if not 
more skeptical. Indeed, we have a kind of default position for mar- 
ket solutions and the regulatory process has to prove itself in every 
instance. But being skeptical about regulation does not mean that 
you should be uninterested in the regulatory process. In fact, it 
means you need to think more hardly, more seriously, and have 
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more empirical research about regulation, what works, what 
doesn’t work, and what works better. So I am very pleased that 
this Committee is beginning to address that issue. 

I am going to speak about a number of issues in rulemaking, 
which I believe is the gravamen of this hearing, that I think are 
important to consider in thinking about revisions of the APA. First, 
informal rulemaking. You know that the notice and comment rule- 
making process has been called by Kenneth Davis the greatest in- 
vention of Government in the 20th century. No doubt, it swept the 
board and changed the nature of the administrative process. 

However, we have seen in the last 60 years growing accretion of 
requirements for what is supposed to be informal, from the judici- 
ary, growing accretions of requirements from Congress in man- 
dates, and from the White House OIRA process, making informal 
more formal. 

We have had the growth of non-statutory informal rulemaking 
techniques, interim rulemaking, direct final rulemaking, advance 
notice of proposed rulemaking. And we have had the increasing 
tendency for agencies to bypass the “informal”notice-and-comment 
process using interpretive rules and other forms of guidance to 
avoid what they call the “ossification” of the rulemaking process. 

Now, we certainly don’t want ossification. What we have to think 
of now, is the time to begin to institutionalize and codify some of 
these non-statutory techniques and to consider how to pattern in- 
terpretive and guidance documents to make sure that they provide 
the proper transparency and public participation that the Adminis- 
trative Procedure Act stands for. 

Secondly, we have seen and we will see a growth in cooperative 
regulation, EPA, OSHA, VPP program, EPA Brownfields program, 
where there is an individuated interaction between the regulated 
entity and the regulator. It is trying to find flexible individual solu- 
tions. This is good. This is terrific, but it leaves us a challenge. 
How to have flexibility and at the same time neutrality, fairness 
and the rule of law? The rulemaking process has to think about 
that. 

Similarly, we have to think about public-private partnerships. 
We have had and we will have an increased growth in public-pri- 
vate partnerships. Government-sponsored enterprises. Government 
corporations, contracting out of what we generally think of as pub- 
lic functions, charter schools, private prisons. Does administrative 
law end when we start to move out of the traditional or classic pub- 
lic bureaucracy? That is a challenge for administrative law and for 
the APA. 

Judicial review. When the APA was passed, it instituted the no- 
tion of substantial evidence on the record as a criteria for judicial 
review. Justice Erankfurter said. Congress has set a mood for the 
judges to follow in reviewing administrative agency actions. Sixty 
years is a great deal of judicial experience. It may be appropriate 
for Congress to revisit that mood and recalibrate its notions of the 
proper relationship between judicial review of the courts and the 
agencies. 

And similarly, the whole problem of deference to agency interpre- 
tations of statutes and regulations, the Chevron case, and now the 
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Mead and cases following, call out for some guidance from Con- 
gress on what the proper canons of construction should be. 

Finally, I think we need to be looking at State and local innova- 
tions. There is a tendency when the APA was passed, to Federal 
administrative law. That is what we study. That is what we focus 
on. There has been a really cauldron of creativity in the States, 
California, Arizona, Florida to name a few. We need studies to look 
at what they have been doing and to see how they are relevant to 
the Federal administrative process. 

Now, to complete this agenda, what we need is an institution like 
the Administrative Conference to undertake the kinds of studies 
that marry not just academic expertise, but practical experience. 
That was a peculiar genius of the conference. 

So I applaud this Committee for reauthorizing the conference, 
and I hope that it will be appropriated in this year and future 
years to continue this work and begin to solve these problems. 

I thank the Committee, and I would be happy to answer any 
questions. 

[The prepared statement of Mr. Breger follows:] 
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MARSHALL J. Breger 

Professor, Catholic University of America, Collmbls School of 
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Before the 

Subcommittee on Commercial and Administrative Law 
Committee on the Judiciary 

United States House of Representatives 

“60^“ Anniversary of the Administrative Procedure Act: 

Where Do We Go From here?” 

Washington, D.C. 

July 25, 2006 

My name is Marshall Breger, I am a Professor of Law at the Columbus School of 
Law, Catholic University of America. From 1985-91 I was Chairman of the 
Administrative Conference of the United States (ACUS) and from 1991-93 I was 
Solicitor of Labor for the Department of Labor. I have taught administrative law and 
government regulation at various law schools including, the Catholic University, the 
University of Buffalo, the University of Texas, as well as the Jagellonian University, 
Krakow, Poland and the Hebrew University of Jerusalem. 

I am pleased to participate in this hearing on the “60*'' Anniversary of the 
Administrative Procedure Act: Where Do We Go From Here?” 

1 

The Administrative Procedure Act passed in 1946 is often called the “bible” of 
administrative law. It is certainly the “default” position in administrative adjudication and 
rulemaking for agencies which lack other statutory instruments and is often “read into” 
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enabling statutes by the courts. 

The Act, when passed, was an heroic effort to marry New Deal perspectives on 
regulation with traditional common law concepts of accountability and due process. As 
Justice Jackson pointed out, “[t]he Act... represents a long period of study and strife; it 
settles long-continued and hard-fought contentions, and enacts a formula upon which 
opposing social and political forces have come to rest. It contains many compromises and 
generalities and, no doubt, some ambiguities.”' Nonetheless, it was a compromise, one 
that worked exceedingly well in setting out the parameters for the developing 
“administrative state” in the last half of the 20"' century. It was able to do so, in part, 
because of judicial interpretations which breathed life into relatively “spare” statutory 
language concerning such subjects as “notice and commenf’ or informal rulemaking; 
infonnal adjudication, and concepts like a “formal hearing on a record.” 

The APA provided us with innumerable important innovations in administrative 
law including “informal” or “notice and commenf’ rulemaking, statutory codification of 
the various common law levels of the scope of judicial review of agency adjudication 
(including the requirement of “substantial evidence on the record”) and rulemaking, as 
well as the ALJ system. Later amendments triggered the transparency revolution 
exemplified by the Freedom of Information Act and promoted innovative adjudication 
and rulemaking techniques for federal agencies such as alternative dispute resolution 
(“ADR”) and “reg-neg” or negotiated rulemaking. 

Beginning in the 1990’s, our perspective on the role of government and 
government regulation changed from the traditional New Deal paradigm. Indeed, 
Americans have shown a “deep uneasiness,” as James Freedman has put it, “about the 
' Wong Yang Sung v. McGralh, 339 U.S. 33, 40 (1950). 
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coercive and dehumanizing influence of bureaucratic organizations.”^ One reason is a 
belief that bureaucracies “too often appear concerned primarily with formalistic 
adherence to their own wishes, rather than with seeking such a personalized response to 
the peculiarities of his specific circumstance.”^ This concern that the letter of the law 
often undercuts its “spirit” is well described in Philip Howard’s best seller, The Death of 
Common Sense .'* 

Others have urged that laissez-faire or market-based solutions are presumptively 
superior to regulatory regimes that have often placed substantial burdens on the American 
“administrative state.” Even more, we now recognize that the cumbersome “command 
and control” regulations of the New Deal era, ought to be replaced, wherever possible, by 
“performance based” standards. Indeed, some have argued that we are now at a land of 
“constitutional moment,” to borrow from Bruce Ackerman,’ where the default position in 
American politics is market-based solutions and where the proponents of regulation have, 
as it were, the burden both of production and of proof 

But this innate skepticism towards government regulation only increases the need 
for thoughtful analysis about administrative law and administrative procedure. I can 
understand skepticism toward regulation or views that the default position should be a 
market solution. Nonetheless, however nostalgic we may be for the government “lite” of 
the early Republic, we cannot, following King Canute, simply wave away the regulatory 
impetus that is intrinsic to a technological and globalized age. While we may dislike and 

^ James O. Freedman, Crises and Legitimacxnn the Acbninislralive Process, 27 S l .VN. L. RbV. 1041, 1068 
(1975). 

^]d. at 1066. 

^ Philip K. How.vrd, The De.vtii or Common Sense: now Law is SurrocATiNG America (Random 
House 1994). 

' Brlce Ackerm.an, We the People: Foundations 49-50, 107-08 im.4-5 (Harvard Univ. Press 1991); 2 
Brlce Acker.vian, We ihe People: TKANsroE-ViAnoNS 311 (Harvard Univ. Press 1998). 
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distrust regulation we cannot dislike it so much that we do not care that what regulation 
there must be is both fair and efficient. If we are going to regulate, we want to do so in 
the most advantageous manner. That is why I applaud this Committee for thinking 
seriously and systematically about the last 60 years of experience of rulemaking under 
the APA and how it can be improved. 

As we look back over the 60 years of the APA, it is hardly surprising that the 
administrative law “roadmap” has become somewhat dated, since the terrain and climate 
have changed as well.'’ As I understand this hearing to be focused on issues related to 
rulemaking, I note below a number of areas where further research and rethinking 
regarding administrative rulemaking may be useful. 

Cooperative regulation and its effect on rulemaking 

We live in an age of reconceptualization of administrative law in which scholars 
are proposing new paradigms such as “reflexive” regulation, “cooperative 
implementation,” and “interactive compliance.”’ Commentators have begun to ascertain a 
new approach to government intervention based on informal approaches to regulatory 
management. These Initiatives, variously termed “democratic experimentation,” 
cooperative regulation, “the Renew Deal”* are all premised on the view that “Americans 
still want government to tackle... [large problems]; they just don’t want government to 
tackle these problems via the characteristic institutional form of the New Deal- Great 


’’ For earlier perspectives, sec Marshall J. Breger. Aibmnistrative Law After L'orly Years, 33 Fru. B. News 
& J. 297 (Sept- 1 986); Mfirshall J. Breger. The APA: An Admimstrath’e Conference Perspective, 72 Va. L. 
Rev. 337 (1986). 

' Java. StciI-f,r & Joseph E. Morphy. Inter.active Corporate Compi.i.ance: An Ai,tf,rnativeto 
Regulator Compitlsion (Qiiarom Books 1988). “Interactive compliance rests upon the encouragement 
(and development) of reliable sclf-rcgulaton- systems for corporate activity Id. at 
Orly Lobel, The Renew Deal: The Tall of Regulation and the Rise of Governance in Contemporary Legal 
89 Minn. L. Rev. 342, 352-56 (2004). 


4 



60 


Society constitutional order, namely, bureaucracy.”® 

The desire for flexibility has resulted in federal programs such as OSHA’s 
Voluntary Protection Program (VPP), and its Cooperative Compliance Program (CCP), 
the EPA’s Project XL, and its Environmental Eeadership Program (EEP). It has also 
meant the promotion of performance standards and market based regulations such as 
deposit/refund systems, tradable pollution permits and pollution taxes, as well as the 
proposed elimination of numerous traditional command and control regulations. On 
occasion this has led to efforts to provide institutional carrots to give incentives for 
supererogatory performance as with the Wage and Hour “trendsetter” program. 

These approaches are all premised on the use of individuated flexibility within the 
application of general nonns. Some of these approaches (such as proposals for self-audits 
in OSHA and EPA) are a form of “self-regulation” within general regulatory guidelines. 
Others require the use of economic incentives and the use of information based 
requirements.'” All these “cooperative” appraisals raise issues of principles of neutrality 
and fairness. There is a need to develop systematic administrative procedures to merge 
traditional rulemaking concepts with these new structures across the board. 

Public-private partnerships 

The 21*' century will see an increased use of non-traditional government activity. 
This includes public-private partnerships, the out-sourcing of public functions through, as 
example, privately-run services and charter schools, and government corporations or 
Government Sponsored Enterprises (GSE’s) like the present day Fannie Mae. When 
government “contracts out” public functions, are all elements of administrative procedure 

® Michael Dorf, After Bureaucracy, 1 1 U .C.L.A. L. Rev. 1245, 1271 (2004). 

" As iiiEPA's toxic release invciiloix (TRl) program. 
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no longer relevant? How should the provisions of the Administrative Procedure Act 
relate to privatization and public-private partnership? This is a key problem that 
administrative law must face in the coming decades. 

Developments in Informal Rulemaking 
The APA informal rulemaking process have been called “one of the greatest 
inventions of modem government.”" In recent years, however, we have seen increased 
efforts by federal agencies to bypass the statutory notice and comment requirements of 
informal rulemaking due perhaps to efforts by federal agencies to avoid the so-called 
“ossification” of the administrative process. This has occurred through a variety of “by- 
pass” mechanisms. Agencies have used (or misused) statutory exceptions to “notice and 
comment” rulemaldng including the “good cause” exception, interpretive rulemaldng and 
use of so-called guidance documents in the expectation that they will have the functional 
effect of substantive rules. 0MB has recently offered up a proposed “good guidance 
practices” memo to advise agencies regulating the promulgation of informal documents 
that de facto have the force of law." And courts have variously attempted to sort this all 
out. As we know much of the prevailing “notice and comment” rulemaking processes are 
the result of judicial gloss on the APA’s statutory requirements. It is appropriate for 
Congress to consider the extant (and in some cases conflicting) judicial interpretations in 
this area in light of this rich judicial experience. It is appropriate as well for Congress to 
consider some basic legislative fixes of existing rulemaking procedures including: better 
definitions of the temi “rule” and “order;” institutionalizing the practices of interim-final 

" 1 Davis Administrative Law Treatise § 6.15, at 283 (Siipp. 1970). 

' " OITicc of MaiiagcmciU and Budget, Proposed Bulletin for Good Guidance Practices, cwailable at 
irt tD://wv.i v .i.v1 utehou se .gov /Q mb,%for0e/good guid/uood guidance preamble. pd f (last visited July 22. 
2006). 
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and direct-final rulemaking; the institutionalization of “hybrid rulemaking;” and 
providing a statutory basis for “Advanced Notice of Proposed Rulemaking” (APRN). 

Effective Use of Science in Rulemaking 

One of the most contested issues in rulemaking is the question of how to ensure 
the appropriate factual predicate for rulemaking where complex scientific and 
technological issues are involved. This is, of course, a cognate problem to that which 
courts face in dealing with “junk science.” The 0MB Bulletin on this subject 
“establishes that important scientific information shall be peer reviewed by qualified 
specialists before it is disseminated by the federal governmenf’ so as to “enhance the 
quality and credibility of the government’s scientific information.”'’ The matter is highly 
charged, however, with claims that regulated interests have captured the process of 
scientific evaluation. 

The Information Quality Act (also referred to as the Data Quality Act) was 
designed to promote transparency regarding the scientific basis of data used by agencies 
in formulating regulatory policy. Under the IQA affected parties can challenge data 
disseminated by a federal agency by filing a request for correction (RFC). 

Now anything that promotes peer review and scientific debate should be 
applauded. And it is early days in our judgments regarding these 0MB bulletins. 1 do 
believe, however, that systematic review of the effectiveness of those 0MB guidelines is 
appropriate to ensure that both peer review and the IQA will succeed in their purpose 
and, at the same time, not paralyze the administrative process. 

E-rulemaking 

Office of Management and Budget, Final information Quality Bulletin for Peer Review, available at 
litis: //w\v\\ . uiiilcjiou sc.ao v ./om b/mc morandahv2U05/m0d-03-txlf (last visited July 24, 2006). 
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E-Govemment is an umbrella term which includes: e-publication, “by far the most 
important and widespread government use” involving “dissemination or ‘publication’ of 
information;”*’' e-filing or “online filing of official documents;”*' and e-procurement”"’ 
The E-Government Act, which codifies these innovations, “fill(s) a gap in the APA, 
which does not by express terms require the agency to make the comments its (sic) 
receives during the comment process available to the public.”'^ Nevertheless it offers 
significant opportunities to incentivize public participation in the administrative process. 

I know that this Congress has had some problems with the management of the E- 
Government initiative and that Congressional appropriators have recently applied 
spending restrictions, to the e-government “project.”** Nonetheless, I believe that e- 
government and e-rulemaking in particular, offers extraordinary opportunities to increase 
both participation and transparency in the administrative process, thus increasing the 
democratic quotient of administrative law. E- rulemaking has the potential to enhance 
legislative transparency by spawning “deliberative forums... (and) panels of citizens, like 
traditional juries, that would advise about rulemaking.”*** As but one example, which 1 
reuse for heuristic purposes only, David Fontana has urged a two-tier rulemaking system. 
Besides traditional “notice and comment” rulemaking, the system would offer “enhanced 
participation involving administrative jury deliberations (juries featuring stakeholders and 
members of the general public).” He proposed that “the more public participation in the 
promulgation of an agency rule, the more deference that rule should receive when it is 
” JolmC. Reitz. Section VI: Computers and Law: K-Govermnent, 54 Am. J. Comp. L. 733, 734-35 (2006). 

"m. 

'■’id. 

"id.at 744. 

See Jason Miller, Lenv Maker Tighten Reins on Project as Agencies Struggle, to Explain Their Value. 
Gov’r CoMPU'i'ER News, July 24, 2006. 

Orly Lobel, The Renew Deal: The Pali of Regulation and the Rise of Governance in Contemporarv Legal 
Thought. 89 Mixn. L. Rev. 342, 360-61 (2004)1 
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challenged in court.”^® This proposal may well be too complex for ‘practical 
implementation, yet it does focus us on the lodestar which should guide thinking about e- 
rulemaking- how to use it to maximize public participation, or what John Reitz terms “e- 
democracy.” In its deliberations. Congress must be chary that these efforts do not simply 
“increase the incentive for agencies and the public to ‘work around’ technological 
mechanisms and shift away from transparent toward less democratic, but more 
manageable models of back-room consultation.”^' 

Judicial Review of Agency Regulations 

As this committee knows, there is evidence that appellate courts are reversing 
more than 50% (some say 80%) of challenged agency rules. Whatever the exact number, 
this high incidence of reversal suggests either that agencies are not doing their job or that 
courts are substituting their own policy preferences for agencies or both. I know that this 
committee has commissioned the Congressional Research Service (CRS) to undertake 
empirical work on the first of these possibilities. And that empirical information, must, 
of course, inform this Committee’s deliberations. 

Nonetheless, I believe it is useful for the Committee to consider whether it is 
worth rethinking the scope of judicial review of rulemaking as put forth in Section 706 of 
the Administrative Procedure Act as well as the rules of “deference” for “ambiguous” 
statutory delegations in light of United Stales v, Meade‘S and cases following. It is more 
than reasonable to expect Congress to set general guidelines for the scope and standards 
of judicial review and to “privilege” the most appropriate canons of statutory 

" ' David Fontam, Reforming the Administrative Procedure Act: Democracy Index Rulemaking, 74 
FordhamL. Rev. 81 (2005). 

Beth Noveck, The Electronic Revolution in Rulemaking. 53 Emory L.J. 433, 443 (2004). 

■■ United Slates v. Meade Corp., 533 U.S. 218 (2001). 
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construction. At the end of the day the proper allocation of deference between the 
judiciary and federal agencies both as to agency findings of fact and agency 
interpretations of statutory instruments is an appropriate matter for Congress. In earlier 
proposed regulatory reform bills. Congress has on occasion suggested new approaches 
here and it remains worthy of exploration. 

Revisiting Existing Regulations 

As Solicitor of Labor during the administration of President George H. W. Bush, I 
am sensitive to the need to revisit existing regulations. In an in-house review in the early 
1990’s of our regulations on the books I remember being astonished by the existence of 
rules related to gas lights more appropriate to the horse and buggy era. 

I believe strongly in revisiting existing regulations for their present utility. I 
believe this requirement should exist beyond the present requirement of reexamination of 
rules that have or have had “a significant economic impact on a substantial number of 
small entities.” I do not know if the proposed Sunset Commission will encompass such a 
revisiting of discrete rules or rather the review of programs and agencies. In any event, 
Congress should consider requiring agencies to review their existing rules every ten 
years according to a set of agreed on criteria. 

I know that in HR 3356 the 108*'' Congress had contemplated a mechanism for 
revisiting existing regulations, so to speak, through establishment of a Joint 
Administrative Procedures Committee at the “back end” of rulemaking so as to provide a 
“fast track” method of revisiting regulations in force. I would suggest exploration of a 
different approach. 

Placing the responsibility on the administrative agency itself is a preferable 
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procedure. It will allow for full use of the agencies experience and technical experience. 
Congress always retains the right to change an agency enabling Act so as to render a 
regulation nugatory or to prevent appropriation of funds for its enforcement. 

Study of state administrative law initiatives 
We have seen in recent years a rebirth of interest in state and federal 
administrative law. Florida, Arizona, and California, to name a few, have rulemaking 
procedures from which the federal government can learn, A model state Administrative 
Procedure Act has been promulgated. States have long served as the “laboratories of 
democracy.” Systematic efforts should be made to study these local innovations and their 
relevance to the federal government. And of course, however problematic its 
implementation, the Congressional Review Act (CRA) continues to provide Congress an 
opportunity to visit major rules, at the “front end” before they actually came into force. 

11 

These are but a few of the emergent issues in administrative law related to 
rulemaking that require intensive study and analysis. But academic analysis alone will 
not suffice. The improvement of the administrative process can best occur in a context 
where academic analysis is tested in the crucible of experience - the experience of 
government agencies, of the regulated community and of public interest groups. The 
peculiar genius of the Administrative Conference of the United States (ACUS) was to 
provide such a crucible - one which married both analysis and expertise, “a partnership 
of the public and private sectors, but with a distinctively governmental flavor.”^^ 

The heart of the unique enterprise that was ACUS was the plenary Assembly. 

See Gary J. Edlcs, The ConlimiingNeedforanAdniimstrath-e Conference. 50 Ad.viin. L. Rev. 101, 111 
(1998). See generally Marshall J. Breger, The Administrative Conferenee of the United States: A Quarter 
Century Perspective. 53 U. Prri'. L. Rev. 813 (1992). 
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Meeting at least twice a year and consisting of up to 101 members, the Assembly 
included representatives of the each government department of agency-often the chief 
legal officer-private sector members from the practicing bar, scholars In the field of 
administrative law or government or others specially informed by knowledge and 
expertise with respect to federal administrative procedure” The membership was 
remarkable diverse for an advisory committee although the agency bylaws stated that 
“[e]ach member is expected to participate in all respects according to his own views and 
not necessarily as a representative of any agency or other group or organization, public or 
private.”^"* 

It is because of the wealth of independent expertise represented in ACUS that the 
Senate Government Affairs Committee assigned specific responsibilities to ACUS to 
assist in implementing the Congressional Accountability Act of 1995. As the Senate 
Committee stated: 

Because ACUS is comprised of experts and practitioners representing 
a wide range of perspectives and interests, and has a record of 
developing unbiased solutions to regulatory problems, the Committee 
believes that this agency is well suited to producing the studies and 
recommendations needed to fulfill the intent . .[of the bill].^^ 

The Administrative Conference is uniquely suited to promote fairness and efficiency in 

our “administrative state.” ACUS studies and the forge of the “Assembly” process can 

provide invaluable assistance to Congress and the agencies in providing seasoned and 

practical approaches that draw on 60 years of administrative experience to propose 


Bylaw 302.2(a)(1), reprinted in 1994-95 Annual Report of tile Administrative Conference oftlie United 
States 1 1 9 (Sept. 1 995). In order to further encourage diversityr the Conference in 1 984 restricted 
menibersliip to four consecutive terms. And in order not to lose the w ealth of expertise of veteran members 
an emeritus category was created that of Senior Fellows. While Senior Fellows did not vote in the 
Assembly plenarv' session tliey participated fully' in the Activities of the Conference. 

Regulatory Rcfomi Act of 1995. Pub. L. No.’l04-1. 109 SlaL 3 (1995). 
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amendments to the Administrative Procedure Act. The ACUS study and review process 
can serve to defuse highly charged issues with partisan overtones, allowing, at least in 
part, the parameters of debate to be set by objective expert research, both analytical and 
empirical. As you consider how to move forward in this 60'*' anniversary of the APA I 
urge Congress to fully fund ACUS and allow it to serve all of branches of government in 
study and in understanding the “administrative state.” Rest assured, it will assist this 
Committee in its work. 

I am pleased to answer any questions you may have. 
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Mr. Cannon. Thank you, Professor. 

I couldn’t help thinking while you were speaking that between 
the Ranking Member and me, we at least, maybe more than aver- 
age between us, spent more than half of the life of APA as lawyers. 
That is a startling concept when you think about the evolution, es- 
pecially recent evolution. In your litany of these issues, I was get- 
ting more and more nervous. How do we deal with this? 

The answer, of course, is ACUS. We need to reauthorize it. We 
need to fund it. We need to get people who are smart together be- 
cause even with all the scope of this Committee and its resources, 
we can’t deal with the problems that are transforming before us as 
quickly as the litany that you presented. So thank you for that. We 
will have some questions. 

Professor Magill, you are recognized for 5 minutes. 

TESTIMONY OF PROFESSOR M. ELIZABETH MAGILL, UNIVER- 
SITY OF VIRGINIA SCHOOL OF LAW, CHARLOTTESVILLE, VA 

Ms. Magill. Thank you, Mr. Chairman. My name is Elizabeth 
Magill. I am a law professor at the University of Virginia. I teach 
and write in the fields of administrative law and constitutional law. 

I am so pleased to be asked to testify before the Subcommittee 
because, like a lot in the administrative law community, we have 
all admired the work of the Subcommittee, the leadership in seek- 
ing the reauthorization of ACUS and its passage in 2004. 

We have admired the efforts of the Subcommittee with the as- 
sistance of CRS’s American Law Division to start to identify a re- 
search agenda to address important questions of administrative 
process and funding projects like Professor West’s and the project 
Professor Freeman testified about last fall and the fall of 2004. We 
are so excited about what is happening, and it is such a pleasure 
as a result of that to be asked to testify. 

This hearing recalls the adoption of the APA and asks the ques- 
tion, where do we go from here? I am going to do my best in the 
last minute of my remarks to answer that question, but I have to 
say at the outset that I don’t know exactly where we go from here 
because in my opinion we don’t fully comprehend where we are 
right now. 

That is, despite the scope and the significance of the administra- 
tive state, there is not enough, as all the witnesses to date have 
said, and I bet the subsequent witness will say and this Sub- 
committee knows so well, there is not enough systematic and care- 
ful work that asks about the way the administrative state works, 
actually what it does, and whether it does it well. 

Nor is there enough systematic work about the various mecha- 
nisms we have and rely on to curb the exercise of agency discre- 
tion, congressional oversight, executive oversight, judicial review. 
There are lots of examples that highlight the lack of empirically 
grounded research and writing on the administrative state. 

One of my favorites that I uncovered is that there is an often re- 
peated statistic, repeated many times, that 90 percent of agency ac- 
tion is informal, that is it falls below the APA requirements. It is 
not formal enough to invoke the APA requirements. I traced the or- 
igin of the statistic and the author of the statistic said, this is a 
guess. So I think the first step to studying the course for the future 
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is the investment of resources in careful study of the most pressing 
issues that arise across a range of agencies. 

And if I might add a little bit to the pitch for why ACUS, it is 
wonderful that it is here, why it needs to be appropriated, I think 
administrative process is a little different than a lot of other ques- 
tions we might want to address. And that is because administrative 
agencies do a wide variety of things in a wide variety of ways. So 
there is an enormous complexity. 

At the same time, I think most people who study them think 
there are enough similar tasks that they do, for instance, relying 
on science to make decisions, a similarity in their processes, that 
you can generalize across agencies. But that is a pretty tough task 
to produce useful answers to questions that both take account of 
the complexity that is across the administrative state, but also try 
to find generalizable lessons. 

So I think that is an added sort of argument for why we need 
funding of a think tank like ACUS. 

I think I was asked to testify because for the past several years 
I have been trying to find out exactly where we are now, which is 
what I said was I think the first step to figuring out where we go 
in the future. With a colleague at the University of Michigan, Steve 
Croley, we have been working together to try to provide a com- 
prehensive empirical picture of Federal agency decision-making. 

Our data, our project will present pretty detailed data on the fre- 
quency and type of decisions that Federal agencies make, both 
across agencies and across time. Our goal is to explain with atten- 
tion to the legal parameters of agency decision-making tools, as in- 
depth a data as is available on the frequency, including the chang- 
ing frequency over time, of agency reliance on these tools. By 
“these tools,” I mean rulemaking, adjudication, litigation on behalf 
of agencies, and guidance. 

Our data is presented in the aggregate, how many rules do we 
have across the Federal Government and how that has changed 
over time, if it has changed over time, and it is also agency by 
agency. So our project is, as I have described, quite descriptive, but 
we also try to address various questions that are raised by the de- 
scriptive patterns we uncovered. 

We undertook this project because as students of the administra- 
tive state and teachers of administrative law, we were incredibly 
frustrated by the lack of comprehensive information about what 
agencies do, and whether it has changed over time, and if so, how. 
So our primary goal has been to supply what we think is missing, 
some certain basic comprehensive facts about agency behavior. 

We have relied on a lot of sources in the work we have been 
doing. In identifying the sources, we I think have had an ACUS- 
like attitude, which is our preference was for data collected across 
a large number of agencies, collected by neutral entities at regular 
intervals. So we wanted to avoid collecting data agency by agency 
because that risks inconsistency in the way a single entity charac- 
terizes what it does. 

Our sources are largely Government sources. They are 0PM, the 
GAO, the Regulatory Information Service Center, OIRA at 0MB, 
the GSA, the Executive Office of U.S. Attorneys, and the Adminis- 
trative Office of the Courts. So the work of the project really has 
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been collecting and presenting in meaningful and useful form data 
that is already out there. 

We are still very much in the process of writing and analyzing 
what we found. In January of 2006, we presented some preliminary 
findings, and let me give you a flavor of them. The core of the work 
is a chapter devoted to each of the major policymaking tools avail- 
able to agencies, as I said, rulemaking, adjudication. Government 
litigation, and guidance. I will talk about rulemaking, adjudication 
and Government litigation very quickly, because I have 50 seconds 
left. 

So knowing how many rules are promulgated each year is actu- 
ally a pretty complicated enterprise. A rule is a legal term of art. 
There are different definitions of rules, and even within definitions, 
there are different types of rules. There are two sources that pro- 
vide pretty good aggregate data and those are the ones we rely on. 

Agencies together issue over about 4,000 final rules per year, an 
amount that reflects a gradual decline from the early 1980’s when 
they issued over 6,000 rules a year, and 66 percent of all final rules 
come from agencies whose heads report to cabinet secretaries, and 
10 percent come from the independent agencies. That is a decline 
from about 20 percent 2 decades ago, and the last 25 percent come 
from agencies like EPA that don’t report to cabinet secretaries, but 
to the president. 

Not all rules, though, have substantive effect. Some are ministe- 
rial. There are somewhere between, 1,000 and 1,200 rules each 
year that had a substantive effect. Among the substantive rules, 
about 500 to 700 are far-reaching enough that they trigger White 
House review. That number was closer to 500 in the 1990’s and it 
is now, since 2000, closer to 700 each year. Of those 500 to 700, 
45 to 75, depending on the year, are huge rules, for lack of a better 
term. They have an estimated annual impact on the economy of 
more than $100 million. 

I am going to skip to Government litigation because I think what 
we see there is 

Mr. Cannon. Ms. Magill, from my perspective, I am quite inter- 
ested and you don’t need to worry about the time. 

Ms. Magill. Okay. All right. Sorry. These are red stop signs. 

Let me talk a moment, half of a minute, about adjudication. 
Tracking adjudication, as many people at this table know, in the 
Federal Government is actually quite difficult. There are two dif- 
ferent kinds of adjudicators, there are actually more than that, but 
administrative law judges, obviously, and what have been denomi- 
nated presiding officers. 

They are not administrative law judges, but they preside over 
evidentiary hearings. There is no current Government-wide collec- 
tion of data on the number of adjudications performed each year. 
The vast majority of administrative law judges in the Federal Gov- 
ernment adjudicate cases in the Social Security Administration. 
The Social Security Administration ALJs have since 1991 always 
constituted more than 72 percent of all Federal ALJs. After the So- 
cial Security Administration, the next highest employers of ALJs 
are Labor, the NLRB, and the Energy Department. 

In the aggregate from 1991 to 2004, the number of ALJs in the 
Federal Government increased by 13 percent, and that increase, of 
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course, occurred during a period when total Government employ- 
ment declined by about 15 percent. But the 13 percent increase 
was not consistent across agencies. 

Basically, Social Security Administration ALJs increased, while 
other ALJs decreased. So Social Security ALJs increased 31 per- 
cent, while non-Social Security Administration ALJs declined 37 
percent. Roughly speaking, you could say that the number of adju- 
dicators in the Federal Government who are implementing regu- 
latory programs, say, at the NLRB or in the Energy Department, 
declined, while the number of adjudicators adjudicating benefits in 
the Social Security Administration increased. 

There are many adjudicators in the Federal Government, how- 
ever, who are not ALJs. We know this from two surveys, the first 
one conducted under the auspices of ACUS, and the first one was 
in 1989. It showed that there were several thousand presiding offi- 
cers in 1989. The author found 2,600 presiding officers. That num- 
ber increased to 3,300 in a follow-up survey in 2002. 

The largest users of presiding officers were in the Justice Depart- 
ment’s Executive Office for Immigration Review, the Veterans Ad- 
ministration and the IRS. That was from 2002. 

Last, Government litigation. I think it is less written about, al- 
though there are actually quite great data sources that tell you 
what is happening with Government litigation. That is one window 
onto the administrative state, observe the litigation that is brought 
on behalf of agencies, and also the defense of litigation when the 
United States defends an agency from a suit brought against it. Af- 
firmative litigation is called U.S. plaintiff litigation in the reports, 
and U.S. defendant litigation is the defense of litigation. 

A look at these data are actually revealing on a lot of different 
fronts. The most dramatic descriptive trend, my coauthor and I 
found, was a quite significant decline in U.S. plaintiff litigation 
starting from 1990 to the present. The Administrative Office of the 
U.S. Courts reports that U.S. plaintiff litigation declined by two- 
thirds in a 14-year period between 1990 and 2004, going from 
30,000 U.S. plaintiff cases to 10,000 in 2004. 

Another source we used was from the Justice Department which 
tracks the cases brought by United States Attorneys in U.S. Attor- 
neys’ offices throughout the country, which is the lion’s share of 
litigation handled by the Justice Department. From 1991 to 2003, 
overall civil cases handled by the U.S. Attorneys declined by 11 
percent, but the U.S. plaintiff cases declined by 60 percent, while 
U.S. defendant cases increased 11 percent. Affirmative litigation on 
behalf of every agency that the Justice Department represents de- 
clined, except for the Interior Department. 

Kind of a whirlwind tour of statistics that we are going to 
present with more detail in our book. The goal, as I said, is to pro- 
vide an accurate and systematic picture of the activities of the ad- 
ministrative state. Like the other witnesses, I hope this sort of 
grounded work will be a basis for moving forward, identifying the 
right questions to ask and potentially identifying solutions. 

The data obviously raise a lot of different questions. Why in the 
last 5 years are there more significant rules being forwarded to the 
White House’s OIRA for review? What accounts for the rise in pre- 
siding officers? Why is the number of regulatory ALJs declining? 
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And what is happening to the work that they did? Why has U.S. 
plaintiff litigation declined so dramatically? 

So I think the real question that this Subcommittee is interested 
in is where do we go from here. My plea is we don’t quite know 
where we are, and we need to invest more resources in figuring out 
where we are and identifying the important questions, and answer- 
ing them in a systematic way, not by anecdote, not by haphazardly 
gathered data, but by very careful collection of information that es- 
tablishes the facts on the ground and allows us to move forward. 
Thank you very much. 

[The prepared statement of Ms. Magill follows:] 

Prepared Statement of Elizabeth Magill i 

My name is Elizabeth Magill and I am a law professor at the University of Vir- 
ginia School of Law. Thank you for asking me here today. 

My teaching and research are in the fields of constitutional law and administra- 
tive law. I have taught administrative law and related courses — food and drug law, 
advanced administrative law — since 1998. My academic writing in administrative 
law is about judicial review of administrative action and about the varied procedural 
choices agencies make when they implement their statutory mandates — whether, for 
instance, they adopt a legislative rule or adjudicate a case or bring an enforcement 
action in the courts. I have served as a reporter for the APA Restatement Project 
of the Administrative Law and Regulatory Practice Section of the American Bar As- 
sociation. 

I am especially pleased to be asked to testify before this Subcommittee. Like many 
administrative law professors, I have admired this Subcommittee’s work on admin- 
istrative process. The academics I know all cheered this Subcommittee’s leadership 
in seeking the reauthorization of the Administrative Conference of the United 
States and we hailed its passage in 2004. We have also admired the efforts of this 
Subcommittee to, with the assistance of the Congressional Research Service’s Amer- 
ican Law Division, identify a research agenda to address important questions of ad- 
ministrative process and to fund several research projects. 

I. WHERE DO WE GO FROM HERE? 

This hearing, which recalls the adoption of the Administrative Procedure Act sixty 
years ago, has been convened to ask what the future holds. I will do my best to an- 
swer that question in a moment, but I must note at the outset that it is not exactly 
clear where we go from here. That is because we do not fully comprehend where 
we are this moment. Despite the scope and significance of the administrative state, 
there is not enough systematic work that identifies what agencies are doing and 
asks whether they are doing it well; nor is there enough systematic work that asks 
about the effects of the mechanisms used to curb agency discretion — Congressional 
oversight. Executive and judicial review. There are many examples that highlight 
this lack of empirically-grounded research and writing on the administrative state. 
As Professor Jody Freeman pointed out in her testimony before this Subcommittee 
in 2005, an often-repeated statistic was that 80% of EPA rules were challenged in 
court; the only problem was that this had no basis in fact as one study dem- 
onstrated. Another often repeated statistic is that 90% of agency action is “infor- 
mal” — that is, it does not follow procedures specified in the APA — but, after tracing 
the origin of this statistic, I found that the author of the statistic represented it as 
a “guess.” 

In my view, the first most important step to setting a course for the future is the 
investment of resources in careful study of the most pressing issues that arise 
across a range of agencies. This Subcommittee’s leadership has started us down that 
road, and I will speak in a moment about work that advances that objective. But 
I do not have any doubt that more remains to be done. 

Careful and systematic study is not an easy task and that is one reason why there 
is not enough of it. The administrative state is incredibly complex. Agencies have 
distinctive statutory mandates — some distribute benefits, some regulate the market, 
some protect the nation. They also follow different processes and have distinctive 
designs — Commission, Administrator, Cabinet level or not Cabinet level. They ad- 


1 A revised version of this statement is published in the Appendix of this hearing. 
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dress a dizzying variety of tasks in varied ways. That complexity makes systematic 
and generalizable research very difficult to conduct. 

At the same time, it is clear that administrative agencies are not so distinctive 
that one cannot generalize about their behavior and draw conclusions about what 
may trouble us about the soundness or wisdom of their activities. Of course, most 
agencies are subject the basic template provided for in the Administrative Procedure 
Act. More than that, though, many agencies share similar substantive tasks — they 
must rely on scientific judgments to do their business or they manage large benefit 
programs or they are in the business of licensing firms before they enter the market. 
Looking across agencies to determine and assess how they perform these tasks is 
obviously a worthwhile endeavor. Agencies are also subject to similar controls. They 
are the object of close oversight by Congress, the Executive, and/or the federal 
courts. Thus, despite the enormous complexity of the administrative state, there are 
common issues and problems that affect a large set of agencies such that cross-agen- 
cy study will repay enormous dividends and will guide administrative reforms. 

To figure out where we go from here, then, we must invest the resources to study 
the general issues that affect a substantial number of agencies and, if warranted, 
identify problems and formulate solutions. I would emphasize that those resources 
must be put in the hands of people who will approach their study in a systematic 
way. In my view, such studies must rely on the time-tested methods of social sci- 
entific inquiry, rather than the haphazard gathering of data or, worse, anecdote. It 
is only careful study that can establish the facts of the matter and thus provide a 
sound basis for identifying problems that need to be rectified. 

There are several promising signs that such study is starting to occur. In part, 
these developments are due to the efforts and vision of the Members and staff of 
this Subcommittee and the CRS. Re-authorization of ACUS has generated enormous 
enthusiasm in the administrative law community. The studies that this Subcommit- 
tee’s efforts have spawned — Professor West’s work on public participation in rule- 
making that we are hearing about today and Professor Freeman’s study of judicial 
review of administrative action — are important efforts that will advance our under- 
standing and clarify what, if anything, is needed in the way of law reform. More 
than that, in my corner of the world, an increasing number of my peers are con- 
vinced of the need for empirical study of the administrative state and an increasing 
number of people in law teaching have the necessary training to engage in rigorous 
empirical work. 

II. ESTABLISHING AN ACCURATE PICTURE OF THE ADMINISTRATIVE STATE’S ACTIVITY 

For the past several years, I have been working with a colleague to complete what 
I just testified was the most important step to take before we could identify what 
comes next — that is, we have been working on a project to find out exactly where 
we are now. My colleague is Professor Steven Croley at the University of Michigan 
Law School and we have been working together to provide a comprehensive empir- 
ical picture of federal agency decision-making. We have received several grants to 
support our work, including from the Milton and Miriam Handler Foundation and 
the Olin Foundation. Our goal, in the most general terms, is to describe what agen- 
cies do and how that has changed over time. 

Our project will present detailed data on the frequency and type of decisions that 
federal agencies make, both across agencies and across time. Our book explains the 
legal parameters of agencies’ primary decision making tools — including legislative 
rulemaking, adjudication, litigation, and agency guidance — and provides as in depth 
data as is available about the frequency, including change in frequency over time, 
of agency reliance on those tools. Our data is presented in the aggregate (how many 
rules across the federal government and how has that changed over time) as well 
as agency by agency. We also identify patterns in that data. Our project is heavily 
descriptive, but we also provide narrative explanation of why, when, and how fed- 
eral agencies make decisions, and we address various normative questions impli- 
cated by our empirical findings as well. 

Professor Croley and I undertook this project because, as students of the adminis- 
trative state, we were frustrated by the lack of comprehensive information about 
agency decision-making. Most administrative law scholarship focuses primarily on 
judicial review of agency decision making. While obviously important, judicial reac- 
tion to agency work product is only one window onto the activities of the adminis- 
trative state. Meanwhile, political scientists and economists who write about agency 
behavior are not generally attentive to the legal differences among the agencies’ pol- 
icymaking tools. As teachers of administrative law, we found no work that examined 
empirically the range and frequency of procedures agencies employ. More than that, 
no work provides a ready general source of data about the form and frequency of 
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administrative agencies’ legal work-product. Our motivation for undertaking this 
project has heen primarily to supply what is missing — certain basic, comprehensive 
facts — about agency behavior and agency decision-making. 

Our effort has several goals. Most basically, we aim to shed descriptive light on 
fundamental but understudied questions about federal agency decision-making. For 
example: Exactly how often do agencies engage in rulemaking and adjudication 
processes under APA? Which agencies do so the most, and which the least? Have 
agencies engaged in more or less rulemaking, and adjudication, over time (and ad- 
justing for variables like population, GNP, and legislative activity)? In addition, how 
many of which different types of rules — “regulatory rules,” “redistributive rules,” 
“governmental housekeeping rules,” etc. — have agencies issued over recent years? 
How many staff have agencies committed to the adjudication processes over time? 
How many times do agencies sue to enforce their statutory mandates and how, if 
at all, has that changed over time? How often are agencies sued and required to 
defend their exercises of authority and how, and if so, has that changed over time? 

A related goal of our project is to provide others with an empirical base from 
which others can draw their own conclusions about administrative government. We 
hope to inspire others to enlist the data we supply to advance their own research 
on agency behavior. Abstract discussions of administrative government should be 
grounded as much as possible in concrete facts about what agencies really do, and 
the facts we present will inform others’ work. 

Last but not least, we engage in analyses ourselves, practicing what we preach. 
That is, in addition to presenting the facts about the type and volume of agency ac- 
tivities, we consider how those facts might connect to perennial normative debates 
about, for example, executive versus legislative control of agencies, agency account- 
ability and independence, and the appropriate size and role of the federal govern- 
ment, among others. We also explore our descriptive findings by running several 
statistical tests to evaluate hypotheses related to normative discussions of agency 
activity. For example, we investigate whether certain agency decision-making proce- 
dures increase or decrease with Republican or Democratic administrations, or in 
times of divided or undivided government, among other things. 

We have collected data from a very wide variety of sources. In identifying sources, 
we had a strong preference for data collected across a large number of agencies, and 
collected by neutral entities at regular intervals. We wished to avoid collecting data 
agency by agency because of the risks of inconsistency this raises. Our sources are 
largely available from various government sources. The data come from, for exam- 
ple, Office of Personnel Management, GAO, the Regulatory Information Service Cen- 
ter, Office of Information and Regulatory Affairs at 0MB, the General Services Ad- 
ministration, Executive Office of the United States Attorneys, and the Administra- 
tive Office of the U.S. Courts. Much of it is available in a raw form that must be 
analyzed and aggregated to be meaningful and appropriate for generalization. Most 
of the labor of our project consists of the legwork of finding, compiling, and aggre- 
gating data across many different sources, and then organizing and presenting that 
data in meaningful ways. 

We are still in the process of producing our book. But in January of 2006, at the 
annual meeting of the American Association of Law Schools, we presented some of 
our preliminary findings. I will recount for you some of what we reported there. 

The core of the book are chapters devoted to each of the major policy making tools 
available to agencies — rulemaking, adjudication, government litigation, and guid- 
ance. Let me provide a few highlights of our findings about rulemaking, adjudica- 
tion, and government litigation: 

*Rules: Knowing how many rules are promulgated each year depends on the type 
of rule as well as the classification system of the entity that collects the information. 
“Rule” is a legal term of art and there are different definitions of rule and different 
types of rules. But, two sources, RISC and GAO, provide the most useful aggregate 
data on the number of rules issued each year. Rel 3 dng one these data sources, we 
have come to the following preliminary conclusions. 

First, agencies together issue just over 4,000 final rules per year, an amount re- 
flecting a gradual decline since the early lOSOs, when they issued just over 6,000 
rules a year. Second, about 66% of all final rules come from agencies whose heads 
report to cabinet secretaries, while only about 10% percent come from the inde- 
pendent agencies, down from about 20% percent two decades ago. The remaining 
25% come from executive-branch agencies, like the EPA, whose heads do not report 
to cabinet secretaries but to the President. 

Considering proposed rather than final rules, the same general pattern emerges. 
Agencies now publish about 2,700 proposed rules a year, down from over 3,500 in 
the early and mid-1980s. Here, however, independent agencies publish a bigger 
share, 15-20% of proposed rules, with non-cabinet executive agencies publishing 
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just barely more than that, and the remaining 60% then coming from cabinet agen- 
cies. 

Not all rules, however, have a substantive effect. Somewhere between 1,000 and 
1,200 rules issued each year have a substantive effect. Among substantive rules, be- 
tween about 500 and 700 rules each year are far-reaching enough to trigger White 
House review. The number was closer to 500 in the late 1990s, and approximates 
700 each year since 2000. Of those, about 45 to 75 per year constitute huge rules 
with an estimated annual impact on the economy of more the $100 million. 

*Adjudication: Tracking adjudication in the federal government is difficult be- 
cause there are different types of adjudicators — ^Administrative Law Judges (ALJs) 
and Presiding Officers (POs) — who preside over evidentiary hearings and there is 
no current governmentwide collection of data on the number of adjudications con- 
ducted each year. For one putting together an accurate empirical picture of adminis- 
trative adjudication, the primary sources are 0PM personnel data, two publications 
by the ACUS in the late 1970s, and two surveys of non-ALJ adjudications conducted 
in 1989 and 2002. 

The vast majority of ALJs in the federal government adjudicate cases in the So- 
cial Security Administration. SSA ALJs have, since 1991, always constituted more 
than 72% of the total ALJs in the federal government. After SSA, the next highest 
employers of ALJs are Labor, NLRB, and the Energy Department. 

In general, from 1991 through 2004, the total number of ALJs increased by 13%, 
from 1191 to 1341. This increase occurred during a period when total government 
employment declined by 15%. 

The 13% increase in the number of ALJs was not consistent across agencies. So- 
cial Security Administration ALJs increased by 31% while the number of non-SSA 
ALJs declined 37% between 1991 and 2004. In other words, the number of adjudica- 
tors who are implementing regulatory programs declined while those adjudicating 
benefits have increased. 

Many who adjudicate cases in the federal government are not ALJs. We know 
from two surveys that there are several thousand POs conducting evidentiary hear- 
ings. In a 1989 survey, the author found 2,692 POs and this number increased to 
3,370 according to a follow-up survey conducted in 2002. As of the 2002 survey, the 
largest number POs were in the Justice Department’s Executive Office for Immigra- 
tion Review, the Veterans Administration, and the IRS and the largest number of 
cases decided by POs were in EOIR, the IRS, and the Appeals Council of the SSA. 

*Government Litigation: One window onto to the administrative state is to ob- 
serve litigation on behalf of agencies in the courts. This includes affirmative litiga- 
tion — called “US as plaintiff’ litigation — brought by the federal government as liti- 
gation whether the government is defending against a challenge to its activities — 
called “US as defendant.” The Administrative Office of the Courts and the Executive 
Office of U.S. Attorneys each track this litigation. 

A look at those data are revealing on a variety of fronts, but the most dramatic 
descriptive trend is the dramatic decline in “US as plaintiff” litigation. The Adminis- 
trative Office of the Courts reports that US plaintiff litigation declined by two thirds 
in a 14 year period. In 1990, there were 30,000 US plaintiff cases and this declined 
to 10,000 in 2004. During the same period, US as defendant litigation increased dra- 
matically, from just under 25,000 cases to nearly 40,000 cases. 

The Executive Office of the US Attorneys reports similar data, although their data 
track agency litigation more closely because US Attorneys represent client agencies 
throughout the government. From 1991 through 2003, overall civil cases handled by 
US Attorneys declined by 11%. But US plaintiff cases declined by 60% while US de- 
fendant cases increased by 11%. Affirmative litigation on behalf of every agency that 
DOJ represents declined, except the Interior Department. 


This whirlwind tour of statistics provides just a slice of the data we will present 
in our book. As you can see, our goal is to provide an accurate and systematic pic- 
ture of the activities of the administrative state. It is our hope that this sort of 
grounding will be a basis for moving forward by identifying the right questions to 
ask. And the data raise many questions: Why, in the last five years, are there more 
“significant” rules being forwarded to OIRA for review? What accounts for the rise 
in POs? Why is the number of regulatory ALJs declining? Why has US Plaintiff liti- 
gation declined so dramatically? 

III. WHERE DO WE GO FROM HERE? 

So I return to the question I started with, namely, where do we go from here? 
As I said at the outset, I do not know where we go next because of the dearth of 
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sound and careful work about where we are now. I am absolutely confident that fur- 
ther study is necessary to identify problems and formulate solutions. And the reau- 
thorized ACUS gives is a real opportunity to move forward. Once funding is secured, 
many will clamor to fund various research projects. They may disagree on the pri- 
ority, but few will disagree about the central need for more and more rigorous work 
about what is occurring at agencies. And there are many worthy research projects. 
In the fall of 2005, you heard testimony from Professor Jeffrey Lubbers, Mr. Mort 
Rosenberg, and Professor Jody Freeman, all suggesting possible avenues for re- 
search of a reconstituted ACUS. I have read their testimony and believe they made 
extremely valuable suggestions. I will add a few of my own to the list. My sugges- 
tions are not detailed proposals for study, but what I view to be the most important 
general areas for research. 

External Agency controls: To my mind, a central question about agency activity 
is whether and how the various oversight mechanisms that are in place for agencies 
work. Agencies are subject to control and oversight by Congress, by the Executive, 
and they are subject to judicial review by courts. To my mind, asking about the 
function and efficacy of these control mechanisms is probably the most important 
question we can be asking. Thankfully, there is work that has been and is being 
done on these areas. Professor Croley has carefully studied the White House Review 
of agency rules and Professor Freeman is now engaged in her own comprehensive 
study of judicial review of agencies. These two studies are notable for their system- 
atic — as opposed to ad hoc-approach and they have and will teach us a lot. But we 
need to do more because these external controls on agencies are so important and 
it is a complex enterprise to assess their efficacy. In my view, we are just at the 
beginning of building an accepted base of knowledge and moving toward conclusions 
about the wisdom and efficacy of these control mechanisms. 

Internal Agency Controls: Another promising area for research is to get inside the 
agency and study how agencies make their important decisions. My own research 
has made me very interested in why it is agencies choose to implement their man- 
dates in such different ways, some relying heavily on adjudication, others relying 
heavily on rules. But there are many other questions, for instance: When and why 
do agencies adopt enforcement guidelines? How do they organize internal appeals 
from front-line decision makers? How do they set their regulatory priorities? These 
questions about the internal decision making process of agencies are central to un- 
derstanding why they behave the way they do and, as a result, are worthy of sus- 
tained attention. 

Effectiveness of Rules. Many have noted that we have no way to determine the 
effectiveness of rules after they are in place. Among other things, we presently have 
no mechanism to determine whether the projections contained in the cost-benefit 
analysis when the rule is adopted turn out to be accurate in the long-run. Answer- 
ing this question may not answer questions about the overall efficacy of regulations, 
but it would be a useful question to ask and, more importantly, it is just the sort 
of analytic task that a think tank arm of government could design and conduct. A 
research program aimed at identif 3 dng the promising ways to go about assessing the 
costs and benefits after implementation and comparing them to earlier projections 
would be a worthy enterprise. 


Thank you for inviting me here today. I am gratified by the interest this Sub- 
committee has shown in the efficacy and fairness of administrative process. 

Mr. Cannon. Thank you. I look forward to your report. 

Professor Coglianese, you are recognized for 5 minutes or what- 
ever time you would like to take. 

TESTIMONY OF PROFESSOR CARY COGLIANESE, UNIVERSITY 
OF PENNSYLVANIA LAW SCHOOL, PHILADELPHIA, PA 

Mr. Coglianese. Thank you very much. 

Chairman Cannon, and fellow Members of the Subcommittee, I 
appreciate the invitation to testify here today. I recently joined the 
University of Pennsylvania Law School faculty, after spending 12 
years at the John F. Kennedy School of Government, where I re- 
main a senior research fellow and continue to do work on adminis- 
trative law, with a particular emphasis on empirical inquiry of the 
regulatory process. 
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I would like to take my time today to talk about the role of infor- 
mation technology in the rulemaking process, and what kind of im- 
plications that has for thinking about the Administrative Procedure 
Act in the next 60 years. I would like to make three main points. 

First, information technology is here to stay. It is an important 
fixture in the administrative process. Second, empirical research on 
the effects of information technology is important for decision-mak- 
ers to have available in deciding how to deploy information tech- 
nology in a smart way. And third, information technology projects 
present key management challenges, some of which will demand 
congressional involvement in oversight. 

Let me take each of these in turn. First, information technology 
has become a major issue in how we think about the rulemaking 
process today, and it will only continue to be a major issue in the 
future. 

Now, that is, I think, something that is quite different than at 
least the first 50 years of the Administrative Procedure Act. During 
that time, information technology moved roughly from carbon copy 
to photocopy, but the way in which information was managed by 
regulatory agencies remained largely paper-based. People who 
wanted to find out about the rulemaking process had to come to 
Washington, physically enter a docket room to gather information. 
If they wanted to participate in the regulatory process, there might 
be an occasional public hearing held somewhere in the country that 
they might attend, but generally speaking they would participate 
by picking up the phone or, more commonly, sending in a letter. 

That has changed. It is now possible with information technology 
for people in Washington State, as well as Washington, D.C., to ac- 
cess information about any rule that Government agencies are de- 
veloping. It is now possible for people all around the country to en- 
gage in an interactive iterative way with themselves or with Gov- 
ernment officials over regulations, through the Internet. 

This is a process that has been encouraged, that is the process 
of employing information technology in the rulemaking process, en- 
couraged by both the Clinton administration and the Bush admin- 
istration. The Bush administration most recently has created an e- 
rulemaking initiative which has produced an online portal called 
Regulations.gov at which place any member of the public can go 
and find out about any proposed rule that is open for comment and 
comment on it. 

The e-rulemaking initiative is now also developing a Federal 
docket management system which will be a single location on the 
Internet where eventually a member of the public could go and find 
all the supporting documents for any rule across the Federal Gov- 
ernment. These issues are, as I say, here to stay. 

The second point is that we need to understand what difference 
this information technology is actually making, what kind of effects 
it is having on the rulemaking process. Now, one of the predictions 
that is most widespread both among Government officials, as well 
as among academics, is that the Internet will create what some 
people have even called a revolution in public participation, allow- 
ing citizens to play a role in rulemaking that they have never been 
able to play before and involving them on a frequent basis in the 
regulatory process. 
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This actually is an issue that researchers have examined quite 
extensively already. A growing body of research is developing on 
these questions. What is most surprising, perhaps given these pre- 
dictions, is that the available research is showing that public par- 
ticipation has not increased in almost all rules due to the advent 
of the Internet. 

I say that should be surprising given the predictions, but I think 
with hindsight it probably shouldn’t be too surprising. Rulemaking, 
whether it is e-rulemaking or not, is still a fairly technical, and if 
not even arcane, area of public policymaking. So we probably 
shouldn’t be surprised that many members of the public are not 
participating on a frequent basis. 

Indeed, just as the Internet has lowered the cost to participate 
in the rulemaking process, it has also lowered the cost for members 
of the public to chat online with their friends or follow sports re- 
sults or celebrity gossip or do other things that they would prob- 
ably much rather do with their time. 

Now, the fact that public participation has not expanded with the 
advent of e-mail and Regulations.gov does not mean that e-rule- 
making shouldn’t be pursued. There are other important purposes 
for using information technology in the regulatory process, from 
transparency, from public expectations about access to Govern- 
ment, from enhanced oversight by the legislature or the executive 
branch, various administrative efficiencies, and I also think a great 
deal of benefit for academic researchers. 

But for all of those purposes, empirical research will be impor- 
tant to figure out which kind of technologies are actually serving 
those goals, how well are they serving those goals, and how can in- 
formation technology be better deployed to serve those goals. 

My third and final point is that in any information technology 
project, technology is only half the battle. Organizational and insti- 
tutional factors matter a lot for the success of any information 
technology project. When we had our symposium here in December 
of 2005, a number of people expressed concerns and complaints 
about the current Federal Docket Management System, its search- 
ing capability, and the kinds of information that it holds. 

Those are concerns that the people managing the project are 
aware of But they might be among the first to acknowledge that 
the institutional structures right now for pursuing information 
technology projects relate to rulemaking, the FDMS project in par- 
ticular, are really somewhat makeshift. It is the Environmental 
Protection Agency that is actually managing a Government-wide IT 
initiative related to rulemaking. 

However much you may admire the work that the folks at EPA 
are doing, it is not clear that an individual regulatory agency 
should have the authority to be managing this project. We might 
look in the future at the model of the Office of Federal Register or 
the National Archives and Records Administration as a possible in- 
stitutional way of organizing information technology projects in the 
future. 

Of course, as with efforts for empirical research and other impor- 
tant efforts of Government, IT projects also need adequate funding 
vehicles as well. So there is a continued role for Congress in pur- 
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suing and overseeing information technology projects as they re- 
lated to rulemaking. 

I thank the Committee for the opportunity to talk with you about 
these issues and for your interest in these issues. 

[The prepared statement of Mr. Coglianese follows:] 
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Statement of Cary Coglianese 

Edward B. Shils Professor of Law and Professor of Political Science 
Director, Penn Program on Regulation 
University of Pennsylvania Law School 

Before 

The Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
House of Representatives 

Jnly 25, 2006 

On 

“The 60"' Anniversary of the Administrative Procedure Act: 
Where Do We Go From Here?” 


Mr. Chairman and Members of the Subcommittee, my name is Cary Coglianese 
and I appreciate the invitation to testify here today about the how the future of 
administrative rulemaking may be affected by advances in information technology. 

I am the Edward B. Shils Professor of Law and Professor of Political Science at 
the University of Pennsylvania and a Senior Research Fellow at the John F. Ikennedy 
School of Government at Harvard University. My research and teaching focus on 
regulation, administrative law, and environmental law, with a particular emphasis on the 
empirical evaluation of alternative regulatory strategies and procedures. 1 am a Vice 
Chair of the E-Rulemaking Committee of the American Bar Association's section on 
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Administrative Law and Regulatory Practice, and have published a number of research 
papers on e-rulemaking, or the application of advanced information technology to the 
rulemaking process/ 

Beginning in 2002, with support from the National Science Foundation’s Digital 
Government Program, T convened a series of workshops designed to develop a research 
agenda on e-rulemaking.^ This effort has played a role over the last several years in 
launching a new, interdisciplinary community of academic researchers working on e- 
rulemaking, connecting researchers with government officials responsible for information 
technology and rulemaking, and helping generate a growing body of academic research.^ 

In 2005, 1 worked with the staff of this Subcommittee as well as with the 
Congressional Research Service to convene a symposium on e-rulemaking held here on 
December 5, 2005. This symposium, sponsored by the Subcommittee, brought together 
legislative and executive branch staff and appointees with academic researchers, 
representatives from non-governmental organizations, and other interested members of 
the public for an extended dialogue on e-rulemaking and its implications for the future of 
administrative law. 


' Car\’ Coglianese, Weak Democracy’. Strong Infomiiition; The Role for Infomiiition TeclTnolog\’ in the 
Rulemaking Process, in Viktor Maver-Schocnbcrgcr & David Lazer. eds.. tram Eleclronic Government to 
Information Government: Governing in the 21st Century (MIT Press, forthcoming 2007); Cary' Coglianese 
Citizen Participation in Rulemaking; Past. PresenL and Future, Duke Law Journal (forlhcomiiig 2006) 
{available at http://papers.ssm.com/sol3/pap€is.cfm?abstract_id=912660); Car>' Coglianese, E- 
Rulemaking. in Ari- Veikko Anttiroiko and Maid Malkia, eds.. Encyclopedia of Digital Government (Idea. 
2006); Cary' Coglianese. Stuart Shapiro. & Steven J. BalUi, Unifying Rulemaking Information: 
Recommendations on the New Federal Docket Management System, Administrative Law Review 57 : 621- 
645 (2005): Car\' Coglianese, The Intenict and CidzcnPardcipalion in Rulemaking. LG: Journal of Law 
and Policy for the Information Society 1; 33-57 (2005); Cai>' Coglianese, E-Riilemtildng: Information 
Teclmology and the Regulatorv Process, Administrative Law Review 56: 353-402 (2004); Car>' Coglianese. 
Informtition Teclmology and Regulatory Policy', Social Science Computer Review 22: 85-91 (2004). 

■ The workshops were supported under NSF award number 0226053 (8/15-2002 - 7/31/2004). The final 
report from the workshops can be found on-line at http://www.ksg.han’ard.edii/cbg/rpp/enilemaking/ 
papers_reports/E_Rulemaking_Repoil2004.pdf. 

^ Much research produced on e-mlemaking in the last four years, as well as various related government 
reports and docimients, can be foimd on-line atwwv'w.emlemaking.org. 
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My testimony today draws on some of the presentations and deliberations that 
took place at the December 2005 symposium, but also on my other research related to e- 
rulemaking. My comments fall into three categories. First, I briefly review the progress 
made to date by the federal government in implementing e-rulemaking. Second, I report 
some of the principal findings from available empirical research on the impact of e- 
rulemaking on public participation in the mlemaking process. Finally, I highlight some 
issues that remain for consideration both by researchers as well as by legislative and 
executive decision makers. 


f Progress on E-Rulemaking 


In the early to mid-1990s, as the Internet began to find its way into business 
transactions as well as everyday life, the movement to apply information technology to 
the rulemaking process began to take shape. During this time, the Clinton 
Administration’s National Performance Review recommended that agencies begin to 
explore uses of new technologies in the regulatory process.’' The Administrative 
Conference of the United States (ACUS) issued a comprehensive report on the use of on- 


’ Office of the Vice President, Accompanrhng Report of the National Performance Review, Creating a 
Govcnmicnl Tlial Works Better & Costs Less; Improving Regulatory Systems 39 (1993), cwailable al 
http://govuifo.hbrtiry.unt.edn/npr/hbrary/iieports/reg04.html (reconmiending thtit agencies “[ijnerease 
[ttieirj use of infomialion leclmology.” as Itiis would, among oilier things, “give the public easier and more 
metmingfiil access to nilemaldiig and policy guidance documents”); Office of the Vice President. 
Accompanying Report of Ltie National Performance Review, Crealiiig a Govenmienl Ttial Works Belter & 
Costs Less: Reengineering Through Tnfonnation Technology' 25, 28 (1993), available at 
http://gov'info.library'.nnt.edn/npr/hbrary7reports/it03.1itml (reconunending tlie use of information 
technology' “to reduce the complexities that citizens face” and improve “[c]itizen access to government 
information and services”). 
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line dockets by administrative agencies.^ Congress adopted amendments to the Freedom 
of Information Act and the Paperwork Reduction Act designed, respectively, to increase 
the on-line availability of infomiation held by administrative agencies and to expand 
agency use of information technology.® And the Office of the Federal Register began to 
make the Federal Register and the Code of Federal Regulations (CFR) available on-line.’ 

Administrative agencies themselves began to make rulemaking documents 
available on their web sites. In addition, a few agencies began to scan comments and 
process them electronically, while other agencies began to allow the public to submit 
comments via email. In 1998, the Department of Transportation (DOT) became the first 
regulatory agency to establish a department-wide, on-line regulatory docket.* This 
docket - which can be found at dms.dot.gov - provides full access to all supporting 
documents and public comments related to the Department’s rulemakings and gives 
member of the public an easy, electronic vehicle for submitting comments on proposed 
rules. Within a few years, the Environmental Protection Agency (EPA) and several other 
agencies also began implementing their own on-line docket systems.^ 


Heni}’ H. Perritt. Jr.. Electronic Dockets: Use of Inforaiation Technology’ in Riilenitiking and 
Adjudication, Report to the Adiiiinislralive Conference of die United Stales (1995). cmulabk at 
http://w\\iv.kentlavv.edu/classes/rstaudt/inteme11aw/casebook/electromc_dockets.htm (discussing teclinical 
and legal issues related to improving public access to the regulatoi\- process through e-rulemaking). 

^ 1995 Papenvork Reduction Act Amendments, Pub. L. 104-14. 109 Stat. 186 (1995) (codified at 44 
U.S.C §§ 3501-21 (2000)); Pub. L. No. 104-231, 110 Stat. 3048 (1996) (codified at 5 U.S.C. § 552 

aooo)). 

On-line availability’ of the Federal Register began in 1994, while the C.FR became avaiUible in 1996. See 
hllp:/Avvvvv.gpoaccess.gov7nara/index.hlml. 

^ U S. Department of Transportation. Department of Transportation's Docket Mamigement System, 
available at hLLp://Www.Diggov.Org/Arcliive/Librai>7Dgo2001/DGOMAC/ MEDIA/MEERS.PDF 
See Caiy Coglianese, E-Rulemaking: Information Technology’ and the Regulatoiy Process, 
Administrative Law Review 56: 353-402 (2004): Baibara H. Brandon & Robert D. Carlitz. On-line 
Rulemaking and Other Tools for Strengthening Our Civic Infrastructure, Administrative J,cvw Review 54: 
1421 (2003). 
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In 2002, Congress passed the E-Govemment Act,*° which directs agencies to 
accept comments that are submitted electronically and to establish full electronic dockets 
for their rulemakings. The Act also authorized a new Office of Electronic Government 
within 0MB, required that this office produce guidelines for all agency web sites, and 
generally encouraged agencies to explore new applications of information technology. 

Beginning around this same time, the George W. Bush Administration launched 
an eRulemaking Initiative as part of a larger e-government program." The eRulemaking 
Initiative is managed by EPA in cooperation with other agencies and with oversight by 
0MB. It consists of three parts. 

The first part, completed in January 2003, involved the creation of a search-and- 
comment portal located at www.regulations.gov. The Regulations. Gov portal houses an 
on-line, searchable index of the Office of Federal Register’s listings of notices of 
proposed rules. Users can search all proposed rules that are open for public comment and 
use the portal to submit comments on any proposed rule issued by any federal agency. 

The system automatically disseminates comments submitted through Regulalions.Gov to 
the appropriate administrative agencies. 

The second stage of the Bush Administration’s e-rulemaldng project, first 
launched in September 2005, involves the implementation of a multi-agency docket 
management system. The aim is to use the new Federal Docket Management System 
(FDMS) to store, and allow public access to, all documents related to every new 
regulation across the entire federal government. Currently, about ten federal departments 


E-Govermnent Act of 2002, Pub. L. No. 107-347, 165 Slat 2899 (2002). 

' ' 0MB. The President’s Management Agenda, Fiscal Year 2002, available at http://www.whitehouse. 
gov/omb/budget/fy2002/mgmt.pdf 
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or agencies, or portions thereof, have migrated their dockets to FDMS, and plans are to 
have additional agencies join the system in the coming years. 

A third stage of the eRulemaking Initiative, still in planning, is intended to 
develop a standard suite of desktop tools relevant to the work of rulemaking. These tools 
would assist agency staff in data collection, analysis, decision making, and rule-writing. 

In addition to these efforts by the Bush Administration, administrative agencies 
continue to explore new applications of information technology to the rulemaking 
process. For example, several agencies have experimented with on-line dialogues, which 
allow members of the public to interact with each other and with government officials in 
Internet discussion forums. 


II. Empirical Research on E-Rulemaking 


These various e-rulemaking efforts have been justified on many grounds, 
including improved governmental transparency as well as administrative efficiency.'^ 
Another common justification for using information technology in rulemaking has been 
to increase public participation in what has otherwise been a relatively obscure 
governmental process. Both governmental officials and administrative law scholars have 
predicted that information technology will expand the role of citizens in rulemaking.''* 
One of the earliest administrative law articles on e-rulemaking claimed that the Internet 


Oscar Morales and Jolm Moses, eRuleiiKiking's Federal Docket Maruigeineiit System (May 24, 2006), 
available at liLLp://emleinaking.ucsLir.pilt.edii(doc/Crossroads.pdf. 

' * For a list of various goals tliat e-rulemaking could sewe. see Cary' Cogkanese, E-Rulemaking: 
Infonnahon Teclmology and die Regulatory' Process, Adtnmislraiive Law Review 56: 353-402 (2004). 

See, e.g., supra note 4; Press Release, Executive Office of the President Office of Mgmt. & Budget, 
0MB Accelerates Effort to Open Fed. Regulatory Process to Citizens and Small Businesses (May' 6, 2002), 
available at bttp://www. whitehouse.gov/omb/pubpTess/2002-27.pdf (explaining the Bush administration's 
effort to make the "regulatory' process more open to the public" through on-line rulemaking). 
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will “cliange[] everything,” helping to ensure that “[c]itizens can . . . play a more central 
role in the development of new agency policies and rules.”^'*’ Another legal scholar has 
argued that e-rulemaking holds the potential to “enlarge significantly a genuine public 
sphere in which individual citizens participate directly to help . . . make government 
decisions 

Such predictions might appear bolstered by recent rulemakings that have 
generated large numbers of citizen comments. Over the past few years, for example, a 
Federal Communications Commission (FCC) rulemaking on media ownership,’^ an EPA 
rulemaking on mercury pollution,'*^ and a U.S. Forest Service rulemaking on road 
construction in wilderness areas'^ have each elicited hundreds of thousands of comments, 
many of which were submitted electronically. 

The existence of such rules with large numbers of comments raises the question 
of whether e-mail and other applications of technology like Regulations.gov have 
facilitated an increase in citizen commentary on administrative rules. So far, the early 


' ^ Slq)liciiM. Jolmson, The Inlcmcl Changes Evcn lhing; Revolutionizing Public Participation and Access 
to Government Information Through the InX^mex. Administrative Law Review 50: 277, 277, 303 (1998) 

Peter M. Sliane. Turning GOLD into EPG: Lessons from Low-Tcch Democratic Experinicnlalism for 
Electronic Riileiiuildng and Other Ventures in Cv’beidemocracy, I/S: Journal of Law and Policy for the 
informalion Society 1 : 147, 148 (2005); see also Car>' Cogliancsc. E-Rulcmaking: Infomialion Tcclmology 
and the Regulatory' Process. Administrative Law Review 56: 353, 373 (2004) (reporting on an e-nilemtildng 
workshop at which "■[injany parlicipaiils were convinced lliat linformalion technology] would lead to a 
dramiitic increase in the number of comments submitted on agency niles'')- Orly Lobel, The Renew Deal: 
The Fall of Regulation and the Rise of Governance in Conteinporaiy Legal Thought Minnesota Lmv 
Review 89: 342. 440 (2004) ('The new' portals for notice and comment help make the public comment 
process more interactive and deliberative. This . . . increases public participation mid democratic 
legitimacy.” (footnote omitted)). 

^ JoAnne Holnnui, Strengtli in Numbers? Public Participation in the Media Ovnersliip Proceeding at tlie 
Federal Conunimicatioii Conunission 3 (Aug. 31, 2005) (unpublished manuscript), available at 
http://web.si.umich.edii/tprc/papers/2005/426/TPRC‘/<206049.pdf. 

David Schlosberg etal.. To Submit a Fomi or Not to Submit a Fomt Tliat Is the (Real) Quesdoif ; 
Deliberation and Mass Participation in U.S. Regulatory' Rulerrmking (May 5, 2005), available at 
http://emlemaking.ucsur.pitt.edu/doc/papers/SDEST_stairford_precon.pdf. 

Stuart W. Shulman et al. Electronic Rulemaking: A Public Participation Research Agend<i for the Social 
Sciences, Social Science Computer Review 21; 1, 2-3 (2003). 


- 7 - 



89 


empirical research on e-rulemaking has examined this precise question more extensively 
than any other. 

To date, the available information on Regnlations.gov suggests that it has not 
resulted in any substantial impact on public participation in rulemaking. The 
Government Accountability Office (GAO) reported in September 2003 that only about a 
few hundred comments came in via Regulations.gov during its first five months in 
operation.^” According to the GAO’s study, Regiilations.gov brought in only about eight 
of the 300,000 overall comments submitted to the EPA and twenty-one of the 18,000 
comments submitted to DOT during the same time period.^' By October 2004, 
Regulations.gov had reportedly brought in 9,800 comments to various federal regulatory 
agencies, which is clearly a more substantial response but still only amounts to an 
average of two comments per the 4,900 rules the federal government proposed during this 
same period. Furthentiore, we simply cannot know how many of the comments 
submitted via. Regiilalioiis.gov would have been submitted to agencies anyway through 
other channels. More study of the impact of ReguIalions.gov certainly not 
unwarranted. 

Even if Regulations.gov has not increased the level of citizen comments on 
agency rules, there remains the question of whether e-mail has contributed to any such 
increase. One media report has mentioned that comments on DOT rulemakings “soared 


U.S. General Accounting Office, Electronic Rulemaking: Eflbrls to Facilitate Public Participation Can 
be Improved 23 (Sept. 17, 2003). mailable ar http://www.gao.gov/new.items/d03901.pdf. 

Id. 

Rick Otis, Federal eRulemaking Initiative, Presentation at the Meeting of the American Bar Associabon 
Section of Administrative Law & Regulatoiy Practice 13 (Oct 21. 2004), available al 
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when electronic submission became routine.”^^ Comparing comments filed in 1998, the 
first full year of the DOT’S on-line docket, with comments filed two years later in 2000, it 
has been claimed that there has been nearly a twenty-fold increase in the average number 
of comments per rule.^'* 

However, any comparison of the average comments filed in two individual years 
can be misleading. Since rulemakings have not been randomly selected for email 
comment submissions, it is possible that DOT’s mles in 2000 were simply more 
controversial or otherwise more likely to generate comments than were its rules in 1998. 

It is also possible that the differences in the average number of comments stemmed from 
an exceptionally large number of comments in just one or two rules in 2000, even while 
most rules in both years still had about the same number of comments. 

Recent studies have tested the impact of the availability of email and have found 
that, even after the introduction of email, most proposed rules still continue to generate 
relatively few comments, even though occasionally a rule will generate a high volume of 
comments. In a recent study of comments filed in seventeen randomly selected DOT 
rulemakings, 83 percent of the total comments came from just a single proceeding, a rule 
concerning the mandatory retirement age for commercial airline pilots.^'’ According to 
the study, “most DOT rulemaking dockets established after [the introduction of DOT’s 
on-line system in] 1998 continued to receive only a few submissions during the notice- 
and-comment period.”^'’ Similarly, according to a recent study of Federal 

Cindy Slo-zycld, U.S. Opens On-line Portal to Rulemaking: Web Site Invites Wider Participation in tire 
RegLilatoA Process, Wmhington Fast, Jan. 23, 2003. at El. 

“ H. 

loaiia Mmiteanu & J. Woody Stanley, Participation in E-Ruleinaking: Evidence from an Agency 
Electronic Docket (Nov. 1 . 2004). 
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Communications Commission (FCC) proceedings, “in 99% of dockets, the e-filing 
[option] does not seem to cause an increase in individual or interest group 
participation.”^’ 

A particularly careful study by political scientists Steven Balia and Benjamin 
Daniels was presented at the December 2005 Symposium on E-Rulemaking in the 2E' 
Century.’* Balia and Daniels examined over four hundred and fifty DOT rules, roughly 
half issued between 1995 and 1997 (before the introduction of the DOT’S on-line system) 
and the other half issued afterwards (between 2001 and 2003). By systematically 
comparing comments before and after the agency’s on-line docket system, Balia and 
Daniels’ study was designed to avoid the problems of small samples or comparisons of 
just two individual years. They found, surprisingly, that commenting followed basically 
the same patterns across both time periods. The median rulemaking in 2001-03 
generated nearly the same number of comments as the median rulemaking did in 1995- 
97 (thirteen versus twelve).’® The average number of comments was different (628 in 
2001-03 versus 162 in 1995-97), but only because of two (rare) outlier rules in the 2001- 
03 period that were especially controversial By and large, most rules continued to 
generate relatively modest levels of comments even after email and on-line docketing. 

Similar results can be found in other studies. According to study of nine of the 
most comment-prone DOT rulemakings in late 1999 and early 2000, for example, very 


■ JolmM. De Figueiredo, E-Rnleniaking; Bringing Data to Theory-, Lhike Law Journal, vol. 56 (2006). 

Steven J. Balia & Beiijamin Daniels, Infomiation Technology- and Piibhc Commenting on Agency 
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few individuals filed comments in the vast majority of the rulemakings.^^ At least at 
present, neither email nor Regiilalions.gov appear to have resulted in any dramatic 
increase in public participation in the rulemaking process. Most rules continue to 
generate modest numbers of comments — and still fewer comments from ordinary 
citizens. As in the past, the occasional rulemaking does attract a large number of citizen 
comments, but these rules remain rare. Moreover, most of the comments submitted in 
these rare rules are quite unsophisticated and unhelpful to the agencies, if not even 
duplicative. For example, in another study presented at the December 2005 Symposium, 
researchers examined about 500,000 comments submitted in connection with an 
especially controversial EPA rule, finding that less than 1 percent of these comments had 
anything original to say.^’ 

Of course, with the hindsight made possible by this growing body of empirical 
research, it probably should not be surprising that information technology has not caused 
any substantial upswing in citizen participation in agency rulemaldng, at least in most 
rulemakings. The subject matter of most agency mies continues to be rather technical, if 
not arcane. Infonuation technology may lower the cost of finding documents about 
proposed rules or of communicating with government officials, but it has not reduced the 
non-technological barriers - such as lack of knowledge or motivation - that stand in the 
way of more widespread citizen participation in rulemaking. Filing a comment in a 
rulemaking requires knowing about agency rulemaking in general, as well as knowing 

Thomas C. Beierle, Discussing the Rules; Electronic Rulemaldng and Democratic Deliberation 
(Resources for Llie Future. Discussion Paper No. 03-22, 2003), available al http ://\v\v\v. rir.org/Docmnents/ 
RFF-DP-0.3-2.pdf 
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about the specific issues involved in a given agency rulemaking. Even with the Internet, 
it remains relatively costly for citizens to learn about a rulemaldng proceeding and submit 
a substantive comment.^'' Moreover, these costs are what economists call opportunity 
costs. Even if the Internet decreases the absolute cost of submitting a comment to a 
government agency, it also decreases the absolute costs of other opportunities more 
attractive to most citizens, such as chatting with friends, keeping track of sports results, 
following the stock market, staying on top of celebrity gossip, or playing computer 
games. 

The empirical findings to date suggest that non-technological barriers to public 
participation in rulemaking remain substantial. Perhaps the most that can be expected 
from e-rulemaking in terms of public participation, therefore, will be more modest, 
incremental changes. One incremental change could be an increase in participation by 
groups or individuals who are already highly motivated or reasonably sophisticated, such 
as by members of professional groups affected by proposed rules (e.g., pilots or flight 
attendants with respect to Federal Aviation Administration proceedings). A second 
incremental change could be an increase in tbe number of comments submitted on 
especially controversial rulemakings. Instead of seeing the exceptionally controversial 
rule receive hundreds or thousands of comments, as in the past, such rare rules may now 
start to receive tens of thousands or hundreds of thousands of comments. These effects 
may be notable in specific cases, but in general the level of public participation in 
rulemaking appears so far to have remained largely unchanged by the introduction of 
information technology. 

Car}' Coglianese, The Internet and Citizen Participation in Rulemaking, I/S: Journal of Law and Policy 
for the Information Society 1: 33-57 (2005). 
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in. Remaining Issues and Challenges 

The empirical results obtained to date are significant as they draw into serious 
question a popular belief that e-rulemaking will usher in a revolution in citizen 
participation. By relying on the best available information, policy makers and designers 
of administrative procedures can make more realistic judgments about how to use 
information technology in the regulatory process — or whether to change rulemaking 
procedures given the new technologies that are now available. Of course, even though 
the effects of e-rulemaking on levels of public participation do not fit the conventional 
wisdom, this does not mean that information technology has no value or should not be 
applied in new ways to the rulemaking process. As noted earlier, e-rulemaking may be 
justified for other reasons, such as improved transparency, enhanced ability for 
congressional or executive branch oversight, reductions in administrative costs, greater 
ease of compliance, or improvements in researchers’ ability to study (and thereby 
generate ideas about improvements in) regulatory policy. All of these other possible 
rationales for e-rulemaking certainly merit their own consideration, as well as their own 
empirical study. 

There is still a good possibility that for some of the challenges associated with 
government rulemaking, technological improvements may provide demonstrable 
benefits. Some technological improvements may simply enhance existing e-rulemaking 
systems. For example, a number of concerns about deficiencies of the FDMS were raised 
by participants in the December, 2005 symposium sponsored by the Subcommittee, such 
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as concerns about the ease and accuracy of FDMS’ search capability or the completeness 
and consistency of the data fields the system uses. Other improvements may be needed 
in order to achieve new or broader objectives. For instance, as several observers have 
noted, it is now possible to create information systems that would enable users to move 
seamlessly between related legislation and legislative history, implementing regulations, 
supporting regulatory documents and public comments, guidance documents, and even 
court filings and decisions. Right now, separate information systems have been 
developed for information produced in separate institutional settings, whether in 
Congress, agencies, or the courts. Yet for those who must comply with regulations, if no 
others, it would be markedly easier to understand and navigate through their regulatory 
thicket with clear computer linkages built into different types of regulatory information. 

Making technological improvements - whether to existing systems or in order to 
advance still broader objectives - undoubtedly will require some institutional change. 
Some of these institutional changes will be budgetary, for resources will be needed not 
only to make the technological developments and modifications but also for empirical 
research needed to determine which technologies to deploy or to evaluate their efficacy in 
practice. Other institutional changes will be legal and jurisdictional ones. At present, the 
government-wide FDMS has been developed and managed by the EPA, working in 
consultation with other regulatory agencies. However much one may admire the work 
EPA has done, it is still far from clear that any individual regulatory agency is the proper 

Jeffrey Lubbers, The Future of Electronic Rxilemakii^: A Research Agenda, Regulatory Policy Worldng 
Paper RPP-2002-04. Cambridge MA; Center for Business and Govenmienl, JolmF. Kemiedy School of 
Government, Harvard University' (2002) (also published in Administrative rf Regulatory Law News 27: 6 
(Suimner 2002)): Richard D. Otis & Stuart C. Miles-McLeau. Federal Government Inter-Branch 
Integrated Regulatory Information (May 24, 2006), available at http://enilemaking,ucstir.pitt.edu/doc/ 
Crossroads.pdf. 
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venue for the management of such a cross-agency initiative. After all, the current 
eRulemaking Initiative has faced certain financial and legal constraints owing in part to 
its somewhat makeshift institutional structure.^® If the government does seriously intend 
to centralize all its regulatory dockets, consideration should be given to whether to vest 
management of such a central system in an independent records agency, much like the 
Federal Register is produced within the National Archives and Records Administration. 

Successful e-rulemaking will ultimately require integrating both technological and 
institutional considerations, seeking the optimal fit of both organizational structures and 
technological capabilities to achieve relevant goals. Since information technology is 
intended to achieve improvements to both the substance and process of rulemaking, 
future empirical research will also be needed to determine the extent to which 
information technology advances the goals of those who implement it. Continued 
collaborative efforts between government and the research community should enable 
decision makers to make better judgments about any further modifications to and 
improvements in the rulemaking process. 


?6 
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Mr. Cannon. Thank you, Professor. 

I intend to do more than one round of questioning, if that is 
agreeable to Mr. Watt. So I am going to limit myself to 5 minutes, 
and we will go back and forth, if that is interesting to you. 

I was intrigued. Professor Coglianese, by your comments about 
empirical studies. Can I ask a couple of questions of you all, four 
or five? 

How many of you have been online to look at Wikipedia or any 
other wiki? Do any of you do that? It is a fascinating experience. 

How many of you have used Google as your search engine? Okay. 
How many of you have e-mailed, or how many of you have looked 
at gmail? Okay, you are obviously the guru here. 

Are any of you members of an online community? 

Let me tell you my experience. I don’t spend a lot of time on the 
Net because my time is jerked around. But yesterday, I am too fat 
and I want to lose weight, and to do that I decided to Google “cal- 
orie counter.” 

So I ended up with a whole bunch of choices, and I went to a 
site called “sparklepeople” or something like that. It looked like it 
had a calorie counter, so I went to the site and couldn’t find the 
counter without joining. And I thought, what the heck, I joined the 
community, so I signed up. 

They asked for my e-mail. I was reluctant to give my real e-mail, 
and so I decided to see what Gmail is like. I don’t mean to bore 
you here, but if you are talking about being empirical, you can’t do 
empirical analysis retrospectively. You have to look at the tools 
that are available, and that is where I am sort of headed here. So 
Gmail is not e-mail. 

Let me just say, you also look at Gmail. I am not recommending 
that because that would not be a congressional thing to do, but it 
was fascinating, and I decided to sign up for the Gmail account. 
And I used that as the e-mail address, and I hope I am protected 
because you use your cell phone number, by the way, when you do 
Gmail. It is not e-mail. It is a different thing and very interesting. 

And then I became part of the community. It turns out the cal- 
orie counter was more awkward to use there than otherwise, but 
I did flip through the site to see how it worked, and it is a real 
community about people trying to use weight. 

In that environment, in the environment we are in, which is an 
environment of dramatic change, just with the difference between 
e-mail, where you communicate back and forth, and Gmail, where 
I think what they say on the Web site is archive and don’t delete. 

So, for instance, I had a very interesting conversation on texting 
from my telephone to my son’s telephone in quite a poignant point 
of our lives, and what I have on my telephone is my statement in 
the outbox and his statement in the inbox, and you can’t put them 
together, at least not with the technology that I have. 

So I have saved that, because it is sort of interesting. In fact, it 
is very interesting. I think 10 years from now he is going to be fas- 
cinated when we go back over that conversation. You can’t do that 
given the technology that is the latest technology you can get that 
I have had, but you can do it with Gmail. 

And so, when you talk about people being engaged, I am sort of 
lecturing here, but the reason I am, I really appreciated the input. 
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This has been a remarkable hearing. When you look at the deci- 
sions we have to make, and you all are focused on those and deal- 
ing with those, it has got to be done in the context not of what Gov- 
ernment is or what has been happening or what agencies have 
been doing or what agencies haven’t been doing, or what people are 
involved. 

Given the nature of the community, you are not going to get peo- 
ple, individuals normally involved with a system that has questions 
about what records are available, when you have Google that 
makes everything available. 

And so it seems to me part of what we need to do here is look 
at where we can go with people and their involvement. And you 
don’t expect a guy who is not a geophysicist to be commenting on 
a rule that relates to something technical like geophysics. But you 
can get him involved if you have a community and a discussion and 
a conclusion and a choice. 

And many times, we don’t vote on the rules. We do the things 
that make rational sense, but you can get feedback from people in 
the context of maybe we should think about this. If you have gone 
through and read and evaluated and considered the implications of 
what you are doing, how do you think Government ought to react? 

In that context, I think that we have to look back at our most 
famous and first democrat, Thomas Jefferson, who believed that 
that governs best which is closest to the people that are affected 
by it. How much Government are we going to be able to shift away 
from the Federal level and toward the local level? And by the way, 
you can multiply complexity because there are a lot more people at 
the local level than there are in Washington, D.C. 

So I am going to ask some questions in my next round. My time 
is almost up. I hope you will help as we go forward with this 
project, and you guys have been involved and we appreciate it. We 
absolutely need, the thing that has come through with great clarity 
is we need ACUS. 

ACUS is not what it was in the 1960’s. ACUS is the place where 
we can draw with resources everybody together and think about 
these issues. They are not Republican issues. They are not Demo- 
crat issues. They are issues of our time. They are issues that are 
largely created by technology and if we don’t answer them thought- 
fully and with a thoughtful process, we are going to get the wrong 
kinds of answers. 

So with that, I will yield back and recognize the gentleman, the 
Ranking Member, for 5 minutes. 

Mr. Watt. Mr. Chairman, I am impressed. 

Mr. Cannon. That I didn’t ask a question? [Laughter.] 

Mr. Watt. No, with your knowledge of the technology. While you 
were exploring the technology, I was out running. [Laughter.] 

It will help you lose weight a lot faster. 

Mr. Cannon. He doesn’t need the calorie counter. I am almost 
ready to take that up. [Laughter.] 

Mr. Watt. Just a suggestion to you, in case you are looking for 
a suggestion about how to lose weight. Don’t count the calories, just 
burn them. [Laughter.] 

Anyway, having said that. Professor Breger, your last round of 
statements, or your last subject that you dealt with, was some of 
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the creativity at the State level. I was hurriedly trying to read 
through your testimony. You gave it a sentence or two in your oral 
statement and you gave it a sentence or two in your written state- 
ment, too. 

So can you tell us a little bit more about what some of the States 
are doing in terms of creativity that we ought to be at least think- 
ing about? 

Mr. Breger. Thank you, Congressman. 

Arizona has, institutionalized by the State legislature, a kind of 
State OIRA process, which has some innovative features for cen- 
tralized review of rulemaking, including the centralized review also 
suggesting to the agencies when they should be re-looking at exist- 
ing rules or not. 

Florida has its own State APA which has dealt with interpretive 
regulations in innovative ways, also problems of waiver of regula- 
tion by agencies. California’s Administrative Procedure Act has a 
different approach toward judicial review with different levels of 
deference. 

And of course, the model State Administrative Procedure Act, 
which is a kind of model for the States, has a number of different 
approaches and solutions from the APA that are worth considering, 
including interpretative regulations among others. Those are just a 
few of the kind of creative activity that is going on in the States. 

I would be happy to enlarge on that in written testimony. 

Mr. Watt. I think that would be helpful to us, lest we have to 
go and Google what the States are doing. While my Chairman will 
be capable of doing that, I assure you I will not. [Laughter.] 

I won’t either e-mail it or Gmail it. 

Let me try to tie together what Professor Magill and Professor 
Coglianese said. Is it possible that the decline in hearings and U.S. 
litigation may be being precipitated by those limited number of 
people who are engaging in e-technology? It seems to me that one 
possibility is that e-technology is certainly enabling people who are 
interested in an issue to be a lot more involved in discussing that 
issue quickly and interactively. 

It used to be that you could only comment through the written, 
paper, slow-mail process. You got no response to that until the rule 
was actually made. Is this notion that I have that this increased 
interactive capability may be helping to sort through some of the 
disagreements that are taking place or were taking place that were 
not resolved, and maybe leading to a reduction in administrative 
procedures and/or litigation? 

Ms. Magill. Sure. It is an interesting idea. I guess the theory 
would be that increased participation and potential collaboration 
resolves conflicts, and therefore agencies have less need to bring 
enforcement actions or pursue violators of rules or statutory viola- 
tions. That is an interesting idea. 

It is not something we had yet thought of, but we haven’t yet ze- 
roed in on this descriptive finding. At the moment, we are very big- 
picture, what has happened with rulemaking, what has happened 
with adjudication, what has happened with litigation. This descrip- 
tive trend surprised us. We presented it in January of 2006. There 
were several people from the Justice Department who were also 
surprised. 
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So we don’t know the answer, and the best I can say is I think 
there are lots of possibilities. This is one possibility we can think 
about. We are some months away from thinking about it in a sort 
of rigorous way. What could possibly explain the reductions, and 
then try to test whether those factors do show up as causally re- 
lated to the reduction, or at least correlated with the reduction. 

So it is an interesting idea, and I am sad to say I can’t yet tell 
you with confidence whether I think the data supports it. 

Mr. CoGLiANESE. We don’t have any definitive research on that 
specific question, but it is highly plausible. In fact, one would ex- 
pect that if members of the public can access Government informa- 
tion about rulemaking more easily, then their comments should be 
better informed and more helpful to the agency, right, which 
should enable the agency to make a better rule. 

And if it is easier for interested members of the public, as you 
say, those who have a connection with the rule and an under- 
standing of the general area, if it is easier for them to participate, 
then Government may hear more from them. And that may enable 
them to anticipate problems, anticipate conflicts, and create a bet- 
ter rule. 

Right now, we don’t have any research that examines the extent 
to which information technology creates better rules, but we would 
hope it does. And we would hope that with increased investments 
and innovation in information technology, we could come up with 
tools that would make rules even better; that would not only avoid 
litigation, but deliver more benefits to society. 

Mr. Watt. Mr. Chairman, I know I am over my time, but since 
I am on a roll and I haven’t gotten Professor West yet, can I ask 
one more question? Well, actually one more question after that, too, 
but it is not as important. 

Mr. Cannon. Would the gentleman mind? I would like to follow 
up on the last question. Are you going to change the subject? 

Mr. Watt. No. I think I am going to extend it to the pre-com- 
ment period with Mr. West. That is what he devoted most of his 
time talking about, and his student may want to join in the con- 
versation with us. 

I was just fascinated by how you can do this pre-comment period, 
get more interactive, especially through technology you could do it. 
But I don’t know how you would do it without having a bunch of 
Government officials just sitting there e-mailing back and forth in 
every agency. 

How would you structure this increased pre-comment notion that 
you think is desirable, that it seemed to me that you all thought 
it might be desirable, and maybe actually helpful in maybe de- 
creasing even more the litigation, if you could get more people talk- 
ing earlier in the process. But how do you structure something like 
that without just being so burdensome that it just takes up so 
much time that you can’t manage it? 

Mr. West. That is a great question. I don’t have a ready answer 
for it. 

You know, we wanted to see how much communication there was 
in the pre-notice phase of rulemaking, and with whom it took place 
and raise some issues. Should the pre-notice process be structured? 
That begs a number of other questions. In part, it depends on how 
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effective the comment phase of rulemaking is in redressing imbal- 
ances that occur during it. 

Mr. Watt. It has to be structured to some extent, don’t you 
think, because otherwise you don’t know who to communicate with. 
Maybe that is a good dissertation undertaking for your student. 
She is smiling, hey, maybe I can structure something pre-comment 
period. 

Mr. West. Well, that is a great question. 

An obvious alternative would be to require agencies to use ad- 
vance notices for all rules or for certain kinds of rules, maybe rules 
that reach a certain threshold of significance. Actually, our study 
was based in large part on interviews with seasoned public serv- 
ants, many of whom had been working in the area of rulemaking 
for decades. They were uniformly against that, a requirement for 
advance notice is across the board. They thought that that would 
just impede efficiency too much. 

Mr. Watt. And be burdensome. 

Mr. West. It would be burdensome. It would delay the process. 

Mr. Watt. It would take a lot of time. 

Mr. West. Sure it would, yes. It is already a protracted process 
and they felt that it would lengthen rulemaking by years, in some 
cases. 

Mr. Watt. I didn’t change the subject, I don’t think. 

Mr. Breger. Mr. Chairman, if I can just add, when I was Solic- 
itor of Labor, when we did Advance Notices of Proposed Rule- 
making, these were for major rules. We thought through in ad- 
vance questions to ask with great particularity to see what the dif- 
ferent interest groups in the regulated community thought about 
going in different directions. We found that was very helpful. 

We also developed some roundtables trying to bring together dif- 
ferent interest groups. I won’t call them focus groups. 

Mr. Watt. That is the same thing as a chat room? 

Mr. Breger. But in person. That was pre-high-tech. Again, that 
was very useful in bringing to our attention problems in our think- 
ing and therefore make the rule better. 

And finally, and of course with Professor Coglianese here, I have 
to mention negotiated rulemaking, which is another mechanism, 
where he is an expert, but another mechanism which we used at 
the Labor Department to bring out in kind of less than formal ways 
problems with a proposed rule to try to refine it and improve it in 
the rule development process. 

Thank you. 

Mr. Cannon. Neg reg, of course, was one of the great successes 
of ACUS. 

Mr. Breger. Yes. 

Mr. Cannon. May I ask, how many students do we have who are 
associated with your project here? Do you want to raise your hand, 
those who are associated with Dr. West’s project? 

Mr. West. Just one. 

Mr. Cannon. One. Do you have any other students associated 
with Dr. Magill’s project? 

Okay, we are not going to put anybody on the spot here. Thanks. 
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Let me follow up on this line of reasoning, whether we call it a 
chat room or in-person kind of thing. Let me give you another expe- 
rience that I had, also related to my weight. 

I have decided, since this discussion, I am going to find a key- 
board that has more resistance so I am using more calories when 
I do that, but I noticed my weight was different in Utah than in 
Washington. I had the same brand of scale. I got it from Costco. 
It was very consistently different. 

So I Googled the difference in altitude and weight. I got a very 
simple answer, but that was as part of a discussion board, and 
somebody responded to that simple answer with a more complex 
answer, and then somebody who had a Ph.D in something came on 
and said no and then gave a very big answer, a very complicated 
answer. The net effect is I think it is just a consistent difference 
in my scales. 

But the reason I tell that story is because if you look at the world 
like having to do a pre-rulemaking and a notice of rulemaking or 
a negotiated rulemaking, you are dealing with what a few people 
in an agency are seeing, as opposed to what the world is seeing. 
And so maybe if you have a context for discussions, this rule is not 
working because I have a farm in Minnesota and it is a different 
situation from the people that you have regulated in other parts of 
the country. 

If you have that kind of an environment, all of a sudden you get 
the right kind of input from the right kind of people, and then 
maybe some agronomist somewhere can point out, you think your 
farm is different, but in these regards it is the same. And the guy 
says, oh, yes, you are right. And so you have compliance by a guy 
who might otherwise not comply on the low end, and therefore less 
litigation, but on the other end you have people, associations of 
people that then focus on their interest and their differences and 
the way they communicate. 

So if you look at the Internet as a way to do what we used to 
do better, it is not the same thing as saying, what do we have, 
what tools do we have available that allows us to do better what 
we ought to be doing, rather than what we have done. And so, let 
me just hope that that will ferment in your perfervid imaginations. 

Ms. Magill, may I ask you a question? You said that the 90 per- 
cent agency actions informal statistic, when did he come up with 
that guess? Do you know? 

Ms. Magill. It was a speech given in the middle of the 1970’s, 
published in the Administrative Law Journal. 

Mr. Cannon. We have been using that figure, that guess, for 30 
years. 

Ms. Magill. Professor Freeman had an example in the fall of 
2005 in her testimony that I think people relied upon. This was the 
80 percent figure, 80 percent of EPA rules are challenged in court. 
A study demonstrated that that was not true. I am not sure my 
90 percent figure has been the basis for policymaking, but it is re- 
peated a lot. 

Mr. Cannon. It is repeated a lot, yes. 

Ms. Magill. It is repeated a lot. It is a difficult enterprise to 
carefully answer the question, how much agency action is informal, 
even in one agency. So maybe a guess is the best we can do. I don’t 
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think so. But to answer that question definitely would be hard, but 
again, we can do better than a guess, I think. 

Mr. Cannon. And probably the difference is going to be relevant 
and significant as we go forward. 

Ms. Magill. Yes. 

Mr. Cannon. Dr. West, in your prepared statement, you said two 
agencies ordered their staff not to comply with your survey, despite 
a cover letter indicating that it was being conducted under the aus- 
pices of CRS and the Judiciary Committee. 

What were the two agencies that refused to cooperate with you? 

Mr. West. Caitlyn, correct me if I am wrong, but I think it was 
the Internal Revenue Service and the Department of Transpor- 
tation. 

Mr. Cannon. Ms. Miller, would you like to join us at the table? 
We won’t even put you under oath. We would love to have you 
here. 

Do either of you have a guess as to why those two agencies were 
uncooperative? 

This goes on your resume. You have yet to testify. You have to 
say something at some point. [Laughter.] 

Mr. West. The person from the IRS told us that. We assured ev- 
eryone that the survey would be confidential and that it would not 
even identify specific regulations, but they were nonetheless afraid 
that that would establish a precedent that would lead to lawsuits 
or other efforts to open up, to get access to communications that 
occurred during the pre-notice phase of rulemaking. That was my 
recollection for IRS. 

I can’t remember the rationale that was given to us by the De- 
partment of Transportation. 

Ms. Miller. We did do the survey electronically, and we got 
some e-mails. We sent out the cover letter to all of our respondents, 
and then we sent out a preliminary e-mail with the link to the sur- 
vey. We got some responses back that there were policies from the 
counsel’s office in the departments that they were not to participate 
in any academic surveys. Their impression was that they were too 
busy. 

Mr. Cannon. I suspect that means we have to haul them in here 
before this Committee, right? 

Mr. West. I will add, though, that especially with the Depart- 
ment of Transportation, the other part of our study consisted of 
interviews with experienced Government officials, people from gen- 
eral counsel’s offices and so forth. There were several people from 
Transportation that were extremely helpful in that part of the 
project. 

Mr. Cannon. You know, there is an interesting overlay between 
what Confess can do and what our staff can do, and what an aca- 
demic institution can do. I suspect that ACUS sort of helps bridge 
that gap by working together with staff. 

Do you think. Professor West, that if ACUS had been involved 
that that would have affected these agencies’ reaction? 

Mr. West. Well, it might have, and this is something that Curtis 
Copeland and I discussed. ACUS is obviously a nonpartisan agency 
without any apparent institutional bias. So people in the agencies 
might be more forthcoming to cooperate in research by ACUS than 
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in research occurring under the auspices of, say, a congressional 
Committee. 

Mr. Cannon. But would you indulge me for one more question? 
Dr. Breger, you headed ACUS for a period of time. In your experi- 
ence, did ACUS ever work with Committee staff to get information 
that was otherwise difficult to get? 

Mr. Breger. We worked with Committee staff in the sense that 
Committee staff often suggested projects to us. We generally had 
a good working relationship with the agencies. The reason is that 
every agency by statute was a member of ACUS. Usually, their 
chief legal officer, or their general counsel, was the member or the 
deputy general counsel in charge of regulations. So they, in a 
sense, bought into the process. 

As a result, we had a much easier time. I won’t say “easy.” We 
had a relatively easy time in gaining their cooperation, certainly on 
the front end of the study. One of my jobs after the plenary assem- 
bly approved a recommendation was to knock on everyone’s door 
and say, why don’t you accept it? That was not always so easy. 

Mr. Cannon. You know, you gave a litany of the problems we 
have. Everybody has suggested that there is a vast amount that we 
don’t know that is knowable, and ACUS can help us know that on 
the one hand. On the other hand, we have great opportunities to 
transform what we do, and having agencies buy in through ACUS 
makes the case very, very strongly, I think, for ACUS. 

I yield back. Do you have more questions, Mel? 

Mr. Watt. I just wanted to follow up with Professor Coglianese. 
Can you provide a little information about how EPA got to man- 
aging e-rulemaking, the whole process? And would ACUS be an al- 
ternative to that? Or what would be the logical alternatives to one 
particular agency taking the lead on something like that? 

Mr. Coglianese. Certainly. The president established an e-Gov- 
ernment agenda which had 24 different projects. E-rulemaking was 
one of those projects. For each project, the Administration des- 
ignated a lead agency to administer these initiatives. 

My understanding is that 0MB hired a consulting firm to exam- 
ine the hardware that was used by agencies that had online docket 
systems in place already, and that the consultant report identified 
the EPA as having the best hardware, which was not surprising 
since EPA was one of the most recent agencies, at that time, to 
adopt such a system. So it had the latest technology. 

EPA has since worked with a great deal of cooperation by all the 
other agencies, 100 agencies or so, that are connected in this e- 
rulemaking initiative. Many of the agencies that issue a lot of rules 
are more active in working collaboratively with EPA, but the 
project is administered by EPA. That has led to some challenges 
when it comes to funding. 

Initially, 0MB was channeling funds on a pro-rata basis accord- 
ing to how many rules an agency issues, all coming from different 
agencies to fund this initiative. The congressional Appropriations 
Committee didn’t quite agree with that as an approach to funding 
e-Government efforts and has since called into question that prac- 
tice, and now it is much more difficult to fund this project ade- 
quately because of this makeshift institutional structure. 
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The other thing that has happened is that EPA really has no 
final say, in a sense, because it is not administering a statutory 
mandate that has vested management authority in it. So an alter- 
native model for undertaking an e-rulemaking project like this that 
covers the entire Federal Government would probably not be 
ACUS, but something like the Office of Federal Register, which 
similarly is charged with an information management function that 
cuts across the entire Federal Government. There are standards for 
what goes into the Federal Register, what format it is in, and the 
like, and those standards apply to all agencies. 

So something like that might be the more appropriate model to 
look at creating an institution that could manage information tech- 
nology projects that cut across the Government, and hopefully ex- 
tend indefinitely into the future and allow for innovation as tech- 
nology improves over time. 

Can I add one other comment, by the way, to your earlier point 
about chat rooms and involving the public in notice-and-comment 
rulemaking? 

Mr. Watt. I have actually never been in a chat room. 

Mr. COGLIANESE. I just wanted to note, it wasn’t in my testi- 
mony, but it is in a forthcoming article I have written that will ap- 
pear in the Duke Law Journal. There have been several agencies 
that have tried chat-room, online discussions, interactive forums, 
as ways of generating information. 

There was one study by Woody Stanley, a DOT employee, where 
he looked at a project that the Federal Motor Carriers Administra- 
tion had undertaken. He went to the Web site, and you could either 
join the chat room or you could file a comment. 

Interestingly enough, the people who filed the comments and 
chose that avenue tended to be the usual suspects. But people who 
entered the chat room and discussed issues tended to be truck driv- 
ers who wouldn’t ordinarily have filed comments. And through that 
interactive dialogue, Stanley reports, there were different kinds of 
issues that were presented to the agency than emerged in the com- 
ments. 

The comments focused on a lot of technical issues, costs and the 
like. The truck drivers were raising issues of practicality, of safety 
and the like, that were not emphasized as much through the for- 
mal comments. So there is some work being done by agencies to ex- 
plore these interactive opportunities, and some research being done 
on what it all means. 

Mr. Watt. Your second dissertation is on structuring this e-rule- 
making technology. We are giving her a lot of information today. 

Thank you, sir. I appreciate it. I yield back. 

Mr. Cannon. I have one very quick question, and then a couple 
of things for the record. 

Professor Coglianese, have you worked at all with the IEEE to 
help develop standards in this regard? They are a massive re- 
source, and you ought to connect with them. 

In fact, let me suggest a name, Lee Hollaar, L-E-E, last name H- 
0-L-L-A-A-R, has worked on the Hill on the Senate side. He has 
a degree in computer science and also law, and he works closely 
with the IEEE. He is on several of their Committees, and we can 
get you his phone number. He would be a great guy to talk to 
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about this because he is smart and he has the background and he 
can connect with the folks who ought to be doing this at IEEE, and 
they ought to be part of our overall project. 

And just for the record, it is Ms. Miller, right? And what is your 
first name? 

Ms. Miller. Caitlyn. 

Mr. Cannon. C-A-I-T-L-I-N? 

Ms. Miller. Y-N. 

Mr. Cannon. Y-N. Okay. Great. M-I-L-L-E-R. 

Ms. Miller. Correct. 

Mr. Cannon. Just so you know, this is the permanent record for- 
ever, and you are here with us. We thank you for being here. 

I ask unanimous consent that we keep the record open for 10 
business days, working days, for follow-up written questions. With- 
out objection, so ordered. 

Let me just thank you all. We appreciate your expertise. It is a 
very difficult issue which is timely and very important, and we ap- 
preciate your involvement here today, but also in the broader 
project. We look forward to seeing you again soon. 

Thank you. 

We are adjourned. 

[Whereupon, at 12:59 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Revised Prepared Statement of Professor M. Elizabeth Magill, University 
OF Virginia School of Law, Charlottesville, VA 

My name is Elizabeth Magill and I am a law professor at the University of Vir- 
ginia School of Law. Thank you for asking me here today. 

My teaching and research are in the fields of constitutional law and administra- 
tive law. I have taught administrative law and related courses — food and drug law, 
advanced administrative law — since 1998. My academic writing in administrative 
law is about judicial review of administrative action and about the varied procedural 
choices agencies make when they implement their statutory mandates — whether, for 
instance, they adopt a legislative rule or adjudicate a case or bring an enforcement 
action in the courts. I have served as a reporter for the APA Restatement Project 
of the Administrative Law and Regulatory Practice Section of the American Bar As- 
sociation. 

I am especially pleased to be asked to testify before this Subcommittee. Like many 
administrative law professors, I have admired this Subcommittee’s work on admin- 
istrative process. The academics I know all cheered this Subcommittee’s leadership 
in seeking the reauthorization of the Administrative Conference of the United 
States and we hailed its passage in 2004. We have also admired the efforts of this 
Subcommittee to, with the assistance of the Congressional Research Service’s Amer- 
ican Law Division, identify a research agenda to address important questions of ad- 
ministrative process and to fund several research projects. 

I. where do we go from here? 

This hearing, which recalls the adoption of the Administrative Procedure Act sixty 
years ago, has been convened to ask what the future holds. I will do my best to an- 
swer that question in a moment, but I must note at the outset that it is not exactly 
clear where we go from here. That is because we do not fully comprehend where 
we are this moment. Despite the scope and significance of the administrative state, 
there is not enough systematic work that identifies what agencies are doing and 
asks whether they are doing it well; nor is there enough systematic work that asks 
about the effects of the mechanisms used to curb agency discretion — Congressional 
oversight. Executive and judicial review. There are many examples that highlight 
this lack of empirically-grounded research and writing on the administrative state. 
As Professor Jody Freeman pointed out in her testimony before this Subcommittee 
in 2005, an often-repeated statistic was that 80% of EPA rules were challenged in 
court; the only problem was that this had no basis in fact as one study dem- 
onstrated. Another often repeated statistic is that 90% of agency action is “infor- 
mal” — that is, it does not follow procedures specified in the APA — but, after tracing 
the origin of this statistic, I found that the author of the statistic represented it as 
a “guess.” 

The first most important step to setting a course for the future is the investment 
of resources in careful study of the most pressing issues that arise across a range 
of agencies. This Subcommittee’s leadership has started us down that road, and I 
will speak in a moment about work that advances that objective. But I do not have 
any doubt that more remains to be done. 

Careful and systematic study is not an easy task and that is one reason why there 
is not enough of it. The administrative state is incredibly complex. Agencies have 
distinctive statutory mandates — some distribute benefits, some regulate the market, 
some protect the nation. They also follow different processes and have distinctive 
designs — Commission, Administrator, Cabinet level or not Cabinet level. They ad- 
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dress a dizzying variety of tasks in varied ways. That complexity makes systematic 
and generalizable research very difficult to conduct. 

At the same time, it is clear that administrative agencies are not so distinctive 
that one cannot generalize about their behavior and draw conclusions about what 
may trouble us about the soundness or wisdom of their activities. Of course, most 
agencies are subject the basic template provided for in the Administrative Procedure 
Act. More than that, though, many agencies share similar substantive tasks — they 
must rely on scientific judgments to do their business or they manage large benefit 
programs or they are in the business of licensing firms before they enter the market. 
Looking across agencies to determine and assess how they perform these tasks is 
obviously a worthwhile endeavor. Agencies are also subject to similar controls. They 
are the object of close oversight by Congress, the Executive, and/or the federal 
courts. Thus, despite the enormous complexity of the administrative state, there are 
common issues and problems that affect a large set of agencies such that cross-agen- 
cy study will repay enormous dividends and will guide administrative reforms. 

To figure out where we go from here, then, we must invest the resources to study 
the general issues that affect a substantial number of agencies and, if warranted, 
identify problems and formulate solutions. I would emphasize that those resources 
must be put in the hands of people who will approach their study in a systematic 
way. In my view, such studies must rely on the time-tested methods of social sci- 
entific inquiry, rather than the haphazard gathering of data or, worse, anecdote. It 
is only careful study that can establish the facts of the matter and thus provide a 
sound basis for identifying problems that need to be rectified. 

There are several promising signs that such study is starting to occur. In part, 
these developments are due to the efforts and vision of the Members and staff of 
this Subcommittee and the CRS. Re-authorization of ACUS has generated enormous 
enthusiasm in the administrative law community. The studies that this Subcommit- 
tee’s efforts have spawned — Professor West’s work on public participation in rule- 
making that we are hearing about today and Professor Freeman’s study of judicial 
review of administrative action — are important efforts that will advance our under- 
standing and clarify what, if anything, is needed in the way of law reform. More 
than that, in my corner of the world, an increasing number of my peers are con- 
vinced of the need for empirical study of the administrative state and an increasing 
number of people in law teaching have the necessary training to engage in rigorous 
empirical work. 

II. ESTABLISHING AN ACCURATE PICTURE OF THE ADMINISTRATIVE STATE’S ACTIVITY 

For the past several years, I have been working with a colleague to complete what 
I just testified was the most important step to take before we could identify what 
comes next — that is, we have been working on a project to find out exactly where 
we are now. My colleague is Professor Steven Croley at the University of Michigan 
Law School and we have been working together to provide a comprehensive empir- 
ical picture of federal agency decision-making. We have received several grants to 
support our work, including from the Milton and Miriam Handler Foundation and 
the Olin Foundation. Our goal, in the most general terms, is to describe what agen- 
cies do and how that has changed over time. 

Our project will present detailed data on the frequency and type of decisions that 
federal agencies make, both across agencies and across time. Our book explains the 
legal parameters of agencies’ primary decision making tools — including legislative 
rulemaking, adjudication, litigation, and agency guidance — and provides as in depth 
data as is available about the frequency, including change in frequency over time, 
of agency reliance on those tools. Our data is presented in the aggregate (how many 
rules across the federal government and how has that changed over time) as well 
as agency by agency. We also identify patterns in that data. Our project is heavily 
descriptive, but we also provide narrative explanation of why, when, and how fed- 
eral agencies make decisions, and we plan to address various normative questions 
implicated by our empirical findings as well. 

Professor Croley and I undertook this project because, as students of the adminis- 
trative state, we were frustrated by the lack of comprehensive information about 
agency decision-making. Most administrative law scholarship focuses primarily on 
judicial review of agency decision making. While obviously important, judicial reac- 
tion to agency work product is only one window onto the activities of the adminis- 
trative state. Meanwhile, political scientists and economists who write about agency 
behavior are not generally attentive to the legal differences among the agencies’ pol- 
icymaking tools. As teachers of administrative law, we found no work that examined 
empirically the range and frequency of procedures agencies employ. More than that, 
no work provides a ready general source of data about the form and frequency of 
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administrative agencies’ legal work-product. Our motivation for undertaking this 
project has heen primarily to supply what is missing — certain basic, comprehensive 
facts — about agency behavior and agency decision-making. 

Our effort has several goals. Most basically, we aim to shed descriptive light on 
fundamental but understudied questions about federal agency decision-making. For 
example: Exactly how often do agencies engage in rulemaking and adjudication 
processes under APA? Which agencies do so the most, and which the least? Have 
agencies engaged in more or less rulemaking, and adjudication, over time (and ad- 
justing for variables like population, GNP, and legislative activity)? In addition, how 
many of which different types of rules — “regulatory rules,” “redistributive rules,” 
“governmental housekeeping rules,” etc. — have agencies issued over recent years? 
How many staff have agencies committed to the adjudication processes over time? 
How many times do agencies sue to enforce their statutory mandates and how, if 
at all, has that changed over time? How often are agencies sued and required to 
defend their exercises of authority and how, and if so, has that changed over time? 

A related goal of our project is to provide others with an empirical base from 
which others can draw their own conclusions about administrative government. We 
hope to inspire others to enlist the data we supply to advance their own research 
on agency behavior. Abstract discussions of administrative government should be 
grounded as much as possible in concrete facts about what agencies really do, and 
the facts we present will inform others’ work. 

Last but not least, we engage in analyses ourselves, practicing what we preach. 
That is, in addition to presenting the facts about the type and volume of agency ac- 
tivities, we consider how those facts might connect to perennial normative debates 
about, for example, executive versus legislative control of agencies, agency account- 
ability and independence, and the appropriate size and role of the federal govern- 
ment, among others. We also explore our descriptive findings by running several 
statistical tests to evaluate hypotheses related to normative discussions of agency 
activity. For example, we investigate whether certain agency decision-making proce- 
dures increase or decrease with Republican or Democratic administrations, or in 
times of divided or undivided government, among other things. 

We have collected data from a very wide variety of sources. In identifying sources, 
we had a strong preference for data collected across a large number of agencies, and 
collected by neutral entities at regular intervals. We wished to avoid collecting data 
agency by agency because of the risks of inconsistency this raises. Our sources are 
largely available from various government sources. The data come from, for exam- 
ple, Office of Personnel Management, GAO, the Regulatory Information Service Cen- 
ter, Office of Information and Regulatory Affairs at 0MB, the General Services Ad- 
ministration, Executive Office of the United States Attorneys, and the Administra- 
tive Office of the U.S. Courts. Much of it is available in a raw form that must be 
analyzed and aggregated to be meaningful and appropriate for generalization. Most 
of the labor of our project consists of the legwork of finding, compiling, and aggre- 
gating data across many different sources, and then organizing and presenting that 
data in meaningful ways. 

We are still in the process of producing our book. But in January of 2006, at the 
annual meeting of the American Association of Law Schools, we presented some of 
our preliminary findings. I will recount for you some of what we reported there. 

The core of the book are chapters devoted to each of the major policy making tools 
available to agencies — rulemaking, adjudication, government litigation, and guid- 
ance. Let me provide a few highlights of our findings about rulemaking, adjudica- 
tion, and government litigation: 

*Rules: Knowing how many rules are promulgated each year depends on the type 
of rule as well as the classification system of the entity that collects the information. 
“Rule” is a legal term of art and there are different definitions of rule and different 
types of rules. But, two sources, RISC and GAO, provide the most useful aggregate 
data on the number of rules issued each year. Rel 3 dng one these data sources, we 
have come to the following preliminary conclusions. 

First, agencies together issue just over 4,000 final rules per year, an amount re- 
flecting a gradual decline since the early lOSOs, when they issued just over 6,000 
rules a year. Second, about 66% of all final rules come from agencies whose heads 
report to cabinet secretaries, while only about 10% percent come from the inde- 
pendent agencies, down from about 20% percent two decades ago. The remaining 
25% come from executive-branch agencies, like the EPA, whose heads do not report 
to cabinet secretaries but to the President. 

Considering proposed rather than final rules, the same general pattern emerges. 
Agencies now publish about 2,700 proposed rules a year, down from over 3,500 in 
the early and mid-1980s. Here, however, independent agencies publish a bigger 
share, 15-20% of proposed rules, with non-cabinet executive agencies publishing 
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just barely more than that, and the remaining 60% then coming from cabinet agen- 
cies. 

Not all rules, however, have a substantive effect. Somewhere between 1,000 and 
1,200 rules issued each year have a substantive effect. Among substantive rules, be- 
tween about 500 and 700 rules each year are far-reaching enough to trigger White 
House review. The number was closer to 500 in the late 1990s, and approximates 
700 each year since 2000. Of those, about 45 to 75 per year constitute huge rules 
with an estimated annual impact on the economy of more the $100 million. 

*Adjudication: Tracking adjudication in the federal government is difficult be- 
cause there are different types of adjudicators — ^Administrative Law Judges (ALJs) 
and Presiding Officers (POs) — who preside over evidentiary hearings and there is 
no current governmentwide collection of data on the number of adjudications con- 
ducted each year. For one putting together an accurate empirical picture of adminis- 
trative adjudication, the primary sources are 0PM personnel data, two publications 
by the ACUS in the late 1970s, and two surveys of non-ALJ adjudications conducted 
in 1989 and 2002. 

The vast majority of ALJs in the federal government adjudicate cases in the So- 
cial Security Administration. SSA ALJs have, since 1991, always constituted more 
than 72% of the total ALJs in the federal government. After SSA, the next highest 
employers of ALJs are Labor, NLRB, and the Energy Department. 

In the aggregate, from 1991 through 2004, the total number of ALJs increased 
by 13%, from 1191 to 1341. This increase occurred during a period when total gov- 
ernment employment declined by 15%. 

But the 13% increase in the number of ALJs was not consistent across agencies. 
Social Security Administration ALJs increased by 31% while the number of non-SSA 
ALJs declined 37% between 1991 and 2004. In other words, the number of adjudica- 
tors who are implementing regulatory programs declined while those adjudicating 
benefits have increased. 

Many who adjudicate cases in the federal government are not ALJs. We know 
from two surveys that there are several thousand POs conducting evidentiary hear- 
ings. In a 1989 survey, the author found 2,692 POs and this number increased to 
3,370 according to a follow-up survey conducted in 2002. As of the 2002 survey, the 
largest number POs were in the Justice Department’s Executive Office for Immigra- 
tion Review, the Veterans Administration, and the IRS and the largest number of 
cases decided by POs were in EOIR, the IRS, and the Appeals Council of the SSA. 

*Government Litigation: One window onto to the administrative state is to ob- 
serve litigation on behalf of agencies in the courts. This includes affirmative litiga- 
tion — called “US as plaintiff’ litigation — brought by the federal government as well 
as litigation where the government is defending against a challenge to its activi- 
ties — called “US as defendant.” The Administrative Office of the Courts and the Ex- 
ecutive Office of U.S. Attorneys each track this litigation. 

A look at those data are revealing on a variety of fronts, but the most dramatic 
descriptive trend is the dramatic decline in “US as plaintiff’ litigation. The Adminis- 
trative Office of the Courts reports that US plaintiff litigation declined by two thirds 
in a 14 year period. In 1990, there were 30,000 US plaintiff cases and this declined 
to 10,000 in 2004. During the same period, US as defendant litigation increased dra- 
matically, from just under 25,000 cases to nearly 40,000 cases. 

The Executive Office of the US Attorneys reports similar data, although their data 
track agency litigation more precisely because the reports categorize litigation based 
on the client agency that US Attorneys are representing. From 1991 through 2003, 
overall civil cases handled by US Attorneys declined by 11%. But US plaintiff cases 
declined by 60% while US defendant cases increased by 11%. Affirmative litigation 
on behalf of every agency that DOJ represents declined, except the Interior Depart- 
ment. 


This whirlwind tour of statistics provides just a slice of the data we will present 
in our book. As you can see, our goal is to provide an accurate and systematic pic- 
ture of the activities of the administrative state. It is our hope that this sort of 
grounding will be a basis for moving forward by identifying the right questions to 
ask. And the data raise many questions: Why, in the last five years, are there more 
“significant” rules being forwarded to OIRA for review? What accounts for the rise 
in POs? Why is the number of regulatory ALJs declining? Why has US Plaintiff liti- 
gation declined so dramatically? 
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III. WHERE DO WE GO FROM HERE? 

So I return to the question I started with, namely, where do we go from here? 
As I said at the outset, I do not know where we go next because of the dearth of 
sound and careful work about where we are now. I am absolutely confident that fur- 
ther study is necessary to identify problems and formulate solutions. And the reau- 
thorized ACUS provides an opportunity to move forward. Once funding is secured, 
many will clamor to fund various research projects. They may disagree on the pri- 
ority, but few will disagree about the central need for more and more rigorous work 
about what is occurring at agencies. And there are many worthy research projects. 
In the fall of 2005, you heard testimony from Professor Jeffrey Lubbers, Mr. Mort 
Rosenberg, and Professor Jody Freeman, all suggesting possible avenues for re- 
search of a reconstituted ACUS. I have read their testimony and believe they made 
extremely valuable suggestions. I will add a few of my own to the list. My sugges- 
tions are not detailed proposals for study, but what I view to be the most important 
general areas for research. 

External Agency controls: To my mind, a central question about agency activity 
is whether and how the various oversight mechanisms that are in place for agencies 
work. Agencies are subject to control and oversight by Congress, by the Executive, 
and they are subject to judicial review by courts. Asking about the function and effi- 
cacy of these control mechanisms is probably the most important question we can 
be asking. Thankfully, there is work that has been and is being done on these areas. 
Professor Croley has carefully studied the White House Review of agency rules and 
Professor Freeman is now engaged in her own comprehensive study of judicial re- 
view of agencies. These two studies are notable for their systematic — as opposed to 
ad hoc-approach and they have and will teach us a lot. But we need to do more be- 
cause these external controls on agencies are so important and it is a complex enter- 
prise to assess their efficacy. In my view, we are just at the beginning of building 
an accepted base of knowledge and moving toward conclusions about the wisdom 
and efficacy of these control mechanisms. 

Internal Agency Controls: Another promising area for research is to get inside the 
agency and study how agencies make their important decisions. My own research 
has made me very interested in why it is agencies choose to implement their man- 
dates in such different ways, some relying heavily on adjudication, others relying 
heavily on rules. But there are many other questions, for instance: When and why 
do agencies adopt enforcement guidelines? How do they organize internal appeals 
from front-line decision makers? How do they set their regulatory priorities? These 
questions about the internal decision making process of agencies are central to un- 
derstanding why they behave the way they do and, as a result, are worthy of sus- 
tained attention. 

Effectiveness of Rules. Many have noted that we have no way to determine the 
effectiveness of rules after they are in place. Among other things, we presently have 
no mechanism to determine whether the projections contained in the cost-benefit 
analysis when the rule is adopted turn out to be accurate in the long-run. Answer- 
ing this question may not answer questions about the overall efficacy of regulations, 
but it would be a useful question to ask and, more importantly, it is just the sort 
of analytic task that a think tank arm of government could design and conduct. A 
research program aimed at identif 3 dng the promising ways to go about assessing the 
costs and benefits after implementation and comparing them to earlier projections 
would be a worthy enterprise. 


Thank you for inviting me here today. I am gratified by the interest this Sub- 
committee has shown in the efficacy and fairness of administrative process. 
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Response to Post-Hearing Questions from Professor William West, The 
Bush School of Government and Public Service, Texas A&M University, 
College Station, TX 


Again, thank you for the opportunity to testify before your subcommittee. The questions you 
have posed about my statement are good ones. I have provided some brief answers below but 
would be happy to follow up at greater length on any of them. 

1 . Why is a impoiianl to study how agencies develop proposed rules? 

The notice-and-comment requirements of the Administrative Procedure Act seek to ensure that 
participation in rulemaking is inclusive and transparent. Arguably, however, the most important 
policy decisions are usually made before these procedures go into effect. Proposed rules tend to 
be very detailed and represent a good deal of time and effort in their preparation. Although 
changes are sometimes made during the comment phase, they are difficult to make because of 
sunk organizational costs and because of the demands of due process. Changes in proposed rules 
tend to be made at the margins when they occur. Given this, it is important to examine the 
character of participation during proposal development. How prevalent is it? Is it broadly 
representative of all stakeholders? Is it open or transparent? 


2. In your written statement, you state that “scholars practiccdly ignored the informal processes 
that precede the APA 's notice-and-comment requirements and most other controls on 
rulemaking. " Why is that? 

I suspect that part of the explanation is simply that this part of the process involves 
communications and organizational dynamics that are difficult to study. The data are not readily 
accessible (as we found out in our study), and the processes tend to be so idiosyncratic that they 
defy efforts at generalization. (That is, one or a few in-depth case studies of particular rules 
might not tell you that much about the process across the board.) Until recently, moreover, the 
study of rulemaking has been confined primarily to law scholars, who have naturally been more 
interested in formal procedures than informal processes. 


3 . In conducting the study, you obviously had to solicit information from the agencies 
themselves. How were you able to ensure that the responses you received were forthright and 
verifiable ? For example, what is the likelihood that the agency would admit, if you will, that it 
routinely consults with only one .source in developing propo.sed rules? 

Great question! We bent over backwards to assure people that the interviews were confidential 
but there is still an incentive to look good. Frankly, I would not expect many bureaucrats to 
admit (even to themselves) that they are biased and fail to consult with all relevant stakeholders. 
Without addressing this question in a more definitive way, however, a highly relevant finding is 
that most communications with outside interests occur either at the invitation of the agency or at 
the initiative of the participant (who somehow finds out about the proposal). At least in a 
procedural sense, therefore, participation fails short of the inclusiveness that notice-and- 
comment seeks to ensure. 


4. To what doyiM attribute the hw response rate of agencies to your study’s survey? 
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There may be several explanation: 

• Paranoia. Notwithstanding our assurances that we would not identify specific individuals 
or rules, some people were no doubt put off by the possibility that they might get into 
trouble. A number of those contacted indicated that they had to ask their superiors if they 
could participate, and at least two agencies ordered their people not to complete the 
surveys. 

• Time. People are busy and the survey required 20-30 minutes to complete. 

• The wrong people. We sent the questionnaires to agency staff listed as in the Federal 
Register as “contact officers” for specific rules. As it turned out, these were not always 
people who were familiar with the rule in question. As it also turned out, they did not 
always pass the questionnaire along to individuals who were knowledgeable (as they 
were asked to do). 

• A blunt instrument. As an effort to collect information on many different types of rules, 
our survey naturally had to pose questions in very general terms. Not all of the questions 
were relevant to all off the rules, and I think this put some people off (even though we did 
our best to deflect this). Tm sure some thought that we were hopelessly naive regarding 
the nature of rulemaking. 


5. Whal are the benefits and detriments to soliciting input from interested parties prior to the 
formal pronnilgaiion of a proposed rule? 

Benefits: Evenhandedness. Everyone — or at least everyone with access to the notice- would 
have an opportunity to be heard. This, in turn, might lead to agency decisions that are informed 
by a broader, more complete range of input. Even it did not improve the substantive quality of 
decision making, moreover, giving everyone a shot might add to the legitimacy of the process. 

Detriments: It would make an already-protracted process even more drawn-out. According to 
most agency officials, moreover, advance notices would not provide much additional useful 
information. The argument they make here is that the agency knows who the relevant 
stalceholders are and it seeks to ensure balanced communications with them as a matter of 
course. Also, several interviewees indicated that public comment pursuant to open-ended 
notices (such as those that would be provided in an ANPRM) tends to be too unfocused to be of 
much value for decision makers. 


6. If the participation in proposal development is not usually by general invitation, how can an 
agency know that it has the benefit of a representative cross-section of those who may be 
affected by the proposal? 

It can’t for sure- at least at the time. Agency officials almost uniformly think they have a good 
feel for who all the stakeholders are but relying solely on this obviously runs the risk of 
confining participation to the “usual suspects.” Of course, a cynic might add (with some 
empirical support) that participation pursuant to notice-and-comment tends to be confined to 
organized interests. So you don’t know that you are tapping all relevant stakeholders here either. 
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7. With the availahility off the internet, why can 't an agency engage in proposal solicitations hy 
general invitation? 

I assume that this refers to identifying initiatives for proposed rules rather than to the 
development of proposals. There is no reason why an agency can’t do this. As you know, the 
APA allows anyone to petition an agency to initiate a rulemaking proceeding. To me, at least, 
the more interesting question is how an agency decides which initiatives it will pursue out of 
many ideas for proposed rules that are brought to its attention. 


8. Given the wide variation of practices and policies that yon observed among the agencies 
regarding the subject matter of your study, do you think OMB 's Office of Information and 
Regulatory Affairs should play a greater role in providing guidance? 

This is a tough question that really has two parts The first has to do with whether more 
uniformity in proposal development is desirable. Of course, the counter argument is that every 
agency operates in a unique environment and that indeed every rule is unique. Obviously, 
however, the intent of the APA was to standardize certain aspects of the administrative process 
across agencies and individual proceedings. Given that intent, coupled with the observation that 
many of the important determinations in rulemaking occur before the APA’ s constraints go into 
effect, you could certainly make the case for some general guidelines concerning the character of 
pre-notice participation. These might affect such things as what lands of participation are 
permissible at what stages of the process and what kinds of participation must be docketed. 

To the extent that some types of standardization might be appropriate, however, the second part 
of the question has to do with who should set the policies. Why OIRA? If Congress deems this 
to be an important issue, then why shouldn’t it develop the institutional policy? After all, 
rulemaking is the exercise of delegated legislative authority. And procedures that set forth how 
agencies make decisions ultimately have an important bearing on what they do. We are 
essentially talking about a possible extension of the APA here, and I don’t think this 
responsibility should be abdicated to the executive branch. (But I am somewhat of a legislative 
partisan.) 


9. You state in your statement that two agencies ordered their staff not to comply with your 
survey despite a cover letter indicating that it was being conducted under the auspices of the 
Congressional Research Service and the .Judiciaty Committee. What were the two agencies that 
refused to cooperate with you? Why do you think that these agencies were uncooperative? Do 
you think these agencies would have been more cooperative if the study was being conducted hy 
a reactivated Administrative Conference of the United Stcttes? 

The two agencies were the IRS and the Department of Transportation. The IRS indicated to me 
that it was afraid of the precedent this might set. Notwithstanding the fact that we were not 
naming particular rules, it felt that this might open-up FOIA requests to obtain infonnation about 
the development of specific regulations. I think DOT simply felt that complying with the survey 
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would be too time-consuming for their staff (I should add that several high-level officials in 
DOT were extremely forthcoming in interviews about the rulemaking process in general.) I 
don’t know, but I suspect that ACUS might have better access given its status as an entity 
without institutional or partisan biases. 
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Response to Post-Hearing Questions from Professor Marshall Breger, The 
Catholic University of America — Columbus School of Law, Washington, DC 


Questions for Professor Marshall Breger 
The Catholic University of America - Columbus School of Law 

1. It has been more than ten years since the Administrative Conference of the 
United States (ACUS or the Conference) was terminated. What, if any, 
problems have arisen in administrative law and practice that could have 
been addressed by the Conference if it was in existence over this period? 

As the “Administrative State” has evolved, major problems have arisen in 
administrative law and practice in the years since ACUS was terminated. I list 
below a number that could (indeed, I am certain would) have been addressed by 
ACUS if it had still been in existence. 

The problem of “interpretative rules” and issues of “fair warning” to 
the regulated community of the expectations of regulators. 

The challenge of e-regulation and e-democracy. 

Administrative law and regulatory policy issues of privatization and 
the “contracting out” of public functions. 

The intersection of administrative law and management issues in 
federal agencies. 

Administrative law issues of the “National Security State” including 
issues related to the homeland security 

Empirical studies on the actual effect of 0MB requirements including 
“prompt letters;” data quality and peer review issues. 

ADR and negotiated rulemaking. 

Fair and efficient implementation of FOIA. 

2. If ACUS were reconstituted, what, if anything, wonid yon recommend be 
changed about the Confereuce? 

One change worth working on is a legislative fix to resolve the so-called 
Emoluments Clause problem laid out in Gary Edles, Service on Federal Advisory 
Committees: A Case Study of OLC’s Little-Known Emoluments Clause 
Jurisprudence, 58 Admin L. Rev. 1 (2006). Put simply, at one point the Office of 
Legal Counsel took the position that “[f|ederal advisory committee members hold 
offices of profit or trust within the meaning of the Emolurnents Clause” a position 
which made private sector participation by law firm partners problematic. 
Although OLC has reversed its position as to most advisory committee members. 
See, Application of the Emoluments Clause to a Member of the President’s 
Council on Bioethics, 2005 OLC LEXIS 2 (Op. Off Legal Counsel, Mar. 9, 
2005), it has expressly declined to do so for ACUS members even though ACUS 
members serve entirely as non-government advisors in much the same way as 
individuals on other agency advisory committees. 

I further believe that Congress should encourage, if not mandate, ACUS to 
undertake top to bottom single agency reviews of agency practices and procedures 
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as it did with the Internal Revenue Service during the 1970s. While a revived 
ACUS may wish to commence such a review only on an agency’s request. 
Congress could certainly mandate such reviews to assist the agency to improve its 
administrative practices and procedures. 

3. How important is it to preserve the bipartisan, nonpolitical nature of ACUS? 

It would be vital to preserve the bipartisan, unpolitical nature of ACUS. Failing 
that, to be blunt, the “game would not be worth the candle.” 

4. Should ACUS be reconstituted as part of another agency, such as the Justice 
Department or the General Services Administration? Should it be 
privatized? 

Constituting ACUS as part of a federal agency will in an essential way undercut 
the unique “added value” it brought to reflection and innovation in the 
administrative process - the marriage of public and private, of regulation and 
regulated. Operating under the auspices of any executive or congressional branch 
agency - be it Justice or otherwise, any future ACUS would lack the 
independence from whichever “party line” is regnant at the time. Similar issues 
would exist with a privatized ACUS. 

I might add that federal judges, who were active participants in ACUS’ activities, 
would likely not participate if ACUS were part of an executive branch agency or 
department. 

5. What should be the priorities for a reauthorized ACUS? 

The practices for a reconstituted ACUS should include at least the following: 

1. A thorough 60 year review of the APA and the options for further 
improvement in light of the historical experience. 

2. Increased empirical work on administrative law. 

3. Promotion and implementation of agency ADR and negotiated rulemaking 
(the latter of which has remained underdeveloped in recent years). 

4. Opportunities in cooperative federalism. 

5. The administrative law issues related to privatization and contracting out 
of public functions. 

6. Issues related to the better managing of private sector management tools 
and government agencies, where appropriate. 

7. Research into government compensation programs for victims of mass tort 
situations and development of reform suggestions and options. 

6. What, if anything, should be done to ensnre that the Conference’s 
membership is representative? 
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From my experience as a former Chair, the structure of ACUS as applied had 
little problem with “diversity.” In the middle of the Reagan administration we had 
members from unions, the public interest sector as well as academics highly 
critical of the administration in power. All these persons had an overriding 
commitment to making the administrative process work and as long as issues 
were framed in that manner significant substantive advances were possible. 

7. Do you have any recommendations as to how ACUS could be given more 
authority /leverage to achieve implementation of its recommendations? 

The problem of how to incentivize agencies to adopt ACUS regulations is a 
complex one. Below are a number of statutory proposals. 

ACUS could be required to send its recommendations to the relevant 
House and Senate appropriations and authorizations committees who 
could follow up as appropriate 

Congress could explicitly mandate a yearly report from ACUS on agency 
implementation. 

8. Should ACUS be given any administrative responsibilities (e.g., providing 
guidance on the implementation of ADR, Government in the Sunshine Act, 
Unified Agenda of Federal Regulations, Equal Access to Justice Act)? 

ACUS is at its best in dealing with cross-agency issues in that it is not controlled 
by any particular parochial bias. Thus it would be appropriate, indeed sensible, to 
give ACUS statutory responsibility to provide guidance and develop “best 
practices” as well as administrative responsibility in the implementation of such 
government wide administrative law programs as the Government in the Sunshine 
Act, the ADR Act, Negotiated Rulemaking Act, etc. Congress has done this in the 
past. It should consider doing so in the future. 

I would also urge that ACUS be charged with collecting and collating basic 
statistics regarding the administrative process. 

Congress should also give ACUS administrative responsibilities for ADR and 
“regulated rulemaking” functions throughout the federal agencies. 

9. Given the fact that the recommendations of the Administrative Conference of 
the United States (ACUS or Conference) were only advisory in nature, how 
were the agencies encouraged to adopt them? 

Agencies were encouraged to adopt ACUS recommendations in three ways. First, 
an agency representative (often the general counsel) invariably participated in 
Assembly discussion on a recommendation (and often in the earlier committee 
discussions). Thus, they had a chance to “buy in” to the recommendation early 
on. Second, as Chairman one of my most important tasks was to meet with 
agency heads, and general counsel and “jawbone” them to favorably respond to 
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the recommendation. Third, good-government groups and specialized lawyers 
associations often followed up with an agency on behalf of an ACUS 
recommendation. 

10. What were some of the Conference’s most significant accomplishments? 

One could not focus on the accomplishments of ACUS without starting with its 
work on alternative dispute resolution and negotiated rulemaking. The 
Administrative Dispute Resolution Act, Public Law 101-552, and the Negotiated 
Rulemaking Act, Public Law 101-648, would not have been passed without the 
studies and recommendations of ACUS. ACUS spearheaded agency 
implementation of these statutes. 

Other significant accomplishments include Recommendations 68-7 and 70-1 to 
remove implements to judicial review of agency action. The first 
Recommendation proposed a modification to the judicial review requirements to 
eliminate the $10,000 jurisdictional threshold where the injury resulted from 
adverse action by a federal department or agency. The second urged abolition of 
the doctrine of sovereign immunity that deprived the federal courts of jurisdiction 
to entertain citizen suits in the absence of an express abrogation of the doctrine by 
Congress, The third Recommendation proposed that plaintiffs’ claims not be 
dismissed merely because a particular agency official had been improperly 
identified or could not be joined as a defendant. These recommendations were 
implemented by Congress in Public Law 94-574. 

Another statutory accomplishment was Public Law 102-345, the Federal Aviation 
Administrative civil penalty legislation that adopted ACUS recommendations in 
this area. And one should not ignore Recommendation 80-5 on “Eliminating or 
Simplifying of the ‘Race to the Courthouse’” in Judicial Review of Agency 
Action which lead directly to Public Law 100-236. 

Of course, most of ACUS recommendations are implemented by the agencies 
themselves as, for example, the numerous recommendations implemented by the 
IRS after the ACUS “top-down” review of IRS procedures during the 1970s. 

11. How was the Conference able to attract snch high caliber members, staff, 
and fellows? 

The Conference had a unique ability to attract the brightest faculty members, staff 
and fellows. There were a number of reasons for this. First, the entire academic 
community interested in administrative law viewed it as the premier vehicle for 
progress in administrative law. The same was true of the legal community where 
senior partners who were practitioners fully participated. At the same time most 
government entities assigned their general counsel or deputy general counsel 
concerned with administrative law issues to represent it at the Conference. 
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Because of the importance of administrative procedure to the judicial process, we 
had the privilege of extraordinary liaisons from the Judicial Conference of the 
United States. 

I can personally attest to the extraordinary quality of the staff which I believe was 
due to the unique opportunity presented civil servants to both deeply think about 
practical problems in government regulation and to propose solutions. 

12. What were the principal reasons why ACUS was defunded? 

My general impression is that the defunding of ACUS reflected a (I am sorry to 
say) “short-sighted” decision to close down at least one federal agency to fulfill 
the generally salubrious promise of the “Contract with America” to reduce federal 
bureaucracy. Possessing only a “good govemmenf’ constituency, ACUS had few 
robust interest groups to sustain it. In addition, it appears that various 
administrative law judges (ALJs) unhappy with Conference recommendations 
applicable to their concerns, urged the defunding of the Conference. This is a 
complex historical question, however, and the best and most unbiased study of the 
history can be found in Toni Fine, A J.egislalive Analysis of the Demise of the 
Administrative Conference of the United States, 30 Ariz. St. L.J, 19 (1998). 

13. Is there any way to estimate the savings in taxpayer dollars that resulted 
from the Conference’s recommendations? 

Just to put the matter in perspective, in its last year of operation, ACUS received 
an appropriation of $1.8 million. The value of the pro bono contributions of the 
private sector members would far exceed this sum. While cost-saving 
assessments are necessarily speculative we may note that in 1994 the FDIC 
estimated that its pilot mediation program, modeled after an ACUS 
recommendation, had already saved it $9 million. In 1996, the Labor Department, 
using mediation techniques suggested by the Conference to resolve labor and 
workplace standard disputes, estimated a reduction in time spent resolving cases 
of 7 to 11 percent. The President of the American Arbitration Association testified 
that ACUS’ encouragement of administrative dispute resolution had saved 
“millions of dollars” that would otherwise have been spent for litigation costs. 
Since ACUS began the push for agency ADR in the early 1980’s both the 
Department of Justice and the ABA have “gotten on board.” 

Similar financial savings have come from the use of settlement judges (ACUS 
Rec. 88-5). ACUS provided this innovative concept throughout the government. 
In just one agency, the National Labor Relations Board (NLRB) former Chairman 
William Gould noted that, in the first two years employing the new technique, the 
Board increased its settlement rate by about 25%. Chairman Gould estimated that 
each litigated case costs the government about $35,000 and private parties spent 
at least as much. You can check the number of settled cases and do the math. 
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Other ACUS innovations including its early-on exploration of “user fees” and 
“self-audits” laid the groundwork for extremely significant government savings if 
these ideas are developed further. 

While I have not researched this I have no doubt that each of the large executive 
branch agencies have administrative procedure reform divisions each of which 
most likely cost more yearly than did all of ACUS. To the extent to which ACUS 
is given responsibilities for “across the board” administrative law issues 
individual agency expenditures for this purpose may be to some small extent 
redundant as there would be less need to “reinvent the wheel.” 

Finally, we must not neglect the value of fairness and efficiency in the 
administrative process, “dignitary values” not easily susceptible to monetization 
but central to the “rule of law.” 
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Response to Post-Hearing Questions from Professor M. Elizabeth Magill, 
University of Virginia School of Law, Charlottesville, VA 

Professor Elizabeth Magill 
Answers to Questions 


1. A major theme of your testimony is the lack of empirically-grounded research and 
writing on the subject of administrative procedure and process. Why is there such a 
paucity of academic interest in this subject? 

I am not certain why there is such a paucity of empirically grounded work. Empirical work 
takes a long lead time and usually requires funding in order to purchase or analyze large data 
sources. Academics who are housed in law schools have not traditionally been able to 
conduct such research, either because the lead time is too long or the funding is not available. 
I would suspect that one reason for the lack of such work is due to the demise of the 
Administrative Conference of the United States, which, when in operation, sponsored in- 
depth studies of administrative agency activity. 


2. Would a reactivated Admiuistrative Conference of the United States (ACUS) serve as a 
clearinghouse for such research and writing? 

Yes, it would. I would hope that it would rely on time-tested social science methods in both 
identifying research problems and conducting the research, in which case it would be an 
invaluable resource. 


3. Some have suggested that a private sector version of ACUS would be just as efficient as 
an independent, federally subsidized ACUS. What are your thoughts about this 
proposition? 

I do not have views about a private ACUS. 


4. In your prepared statement, you describe a research project that you and Professor 
Croley are preparing. How are you able to encourage and/or ensure agencies’ cooperation 
with your research? 

We have encountered no difficulty with agencies. We have found, however, that some 
agencies do not compile the data we would like and some data is not systematically collected 
across the government. For instance, no entity systematically collects data on the number 
and type of adjudications conducted by all agencies in the government. 


5. What accounts for the general decline in the number of rules promulgated each year? 

It would require a sophisticated study to determine the answer to that question and we have 
not done that. It could be any number of factors, including a reduction in the number of 
statutory provisions that need to be implemented by rules to changes in the overall priorities 
of agencies. We do not know. 
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6. What criteria did you use to determine whether a rule has a substantive effect? 

The criteria we followed were the same criteria followed by the various entities from which 
we collected the data. We did not have an independent definition. 


7. With respeet to adjudication within the federal agencies, you state that there are two 
types of adjudicators - administrative law judges (ALJs) aud presiding officers. Please 
explain the differences between the two. 

Administrative Law Judges (ALJs) often preside over adjudications conducted by agencies, if 
the adjudication is “required by statute to be determined on the record after opportunity for 
an agency hearing.” 5 U.S.C. .554. The statutory provisions governing ALJs can be found in 
5 U.S.C. §§ 1305, 3 105 et. seq. Presiding officers preside over hearings in federal programs 
but do not have the same statutory protections available to ALJs. These hearing officers are 
identified and described in John H. Frye III, Survey of Non-ALJ Hearing Programs in the 
Federal Government, 44 Admin. L. Rev. 261 (1992). 


8. What explanation, if any, do you have as to why the number of ALJs has increased by 
13% from 1991 to 2004, a period when total federal government employment decreased by 
15%? 

I do not have an explanation, but it is important to note that the increase in ALJs has not been 
evenly distributed across government programs that rely on ALJs. Social Security 
Administration ALJs increased during the period (by about 30%), while non-SSA ALJs 
declined (by 3 7%) during this period. Thus, ALJs who preside over benefit programs — 
who malce up the lion’s share of the federal government’s ALJs-have increased while other 
types of ALJs have declined in the same period. 


9. What explanation, if any, do you have as to why the number of cases in which the 
United States is a plaintiff has declined so dramatically in a 14-year period? 

We do not have an explanation. Again, it will take a sophisticated study to determine the 
answer to that question. We intend to undertake it, but we have not yet done so. There are 
many possible reasons, including changes in the statutory framework that the government is 
enforcing to changes in priorities of government litigators over the years. 



Response to Post-Hearing Questions from Professor Cary Coglianese, 
University of Pennsylvania Law School, Philadelphia, PA 


Responses to Questions Submitted by the House Judiciary Committee’s 
Subcommittee on Commercial and Administrative Law 

Cary Coglianese 

University of Pennsylvania Law School 
August 2006 


Question 1 : At the December e-rulemaking symposium, you noted that with the advent 
of the information age, regulatory agencies are pressed to become more transparent and 
thereby engage the public. Has this really happened yet? 

Response to Question 1 : Yes, although the extent to which agencies have taken such 
actions varies. The E-Govemment Act of 2002 requires federal regulatory agencies to 
post on-line announcements for new rulemakings and to accept on-line submissions of 
comments, to the extent feasible. In keeping with this legislation, regulatory agencies 
have in recent years taken a number of steps to make information electronically available 
to the public and to make it easier for members of the public to communicate on-line with 
agency staff Among these steps have included the establishment of rulemaking 
websites, on-line dockets with supporting information, electronic discussion groups, and 
web-based links for submitting comments. 

The Bush Administration has launched a government-wide e-rulemaking effort, through 
its Regulations.Gov portal, making it possible for citizens to comment electronically on 
proposed rules issued by any regulatory agency. The Administration is also currently 
implementing an electronic Federal Docket Management System (FDMS), which allows 
users to retrieve background information on proposed rules. At present, only a fraction of 
all federal agencies have their docket information available through this system, but the 
Administration plans eventually to migrate regulatory dockets for all federal agencies 
into FDMS. 

The extent to which agencies provide on-line visibility of regulatory information and use 
the Internet to engage with the public does vary. Qnly a few agencies have so far used 
electronic discussion boards or chat rooms, and even those agencies have done so only 
with respect to a handful of issues. Consequently, although some considerable efforts to 
apply information technology are currently underway, there remains a still greater 
potential for uniformity and ubiquity in these efforts across the entire federal government. 


Question 2 : What are the principal benefits and detriments of the Federal Docket 
Management System? 

Response to Question 2 : If fully and effectively implemented, the Federal Docket 
Management System (FDMS) will make available on-line all supporting materials for 
federal rulemakings - at any of a hundred or more federal agencies and subagencies. For 
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many federal entities, this will be the first time that their docket information is available 
to the public on-line. For anyone interested in or affected by proposed rules, this will 
mark an advance in the accessibility of regulatory information and the functional 
transparency of governmental decisionmaking. This advance will be most notable for 
those agencies that do not already have an on-line docket system, but even for those that 
do already have systems the benefits that will accrue from having a uniform, government- 
wide system will be similar to those that accrue from having a uniform, government-wide 
system of public notice about rulemakings through the Federal Register. 

The benefits of FDMS will be most meaningful if the system is designed and 
implemented properly. At this time, outside observers have expressed concerns about 
how FDMS has been developing. These concerns, some of which were aired at the 
December e-rulemaking symposium, include: the incompleteness of certain fields of 
information in the system; the lack of full text searching within dockets; the need for a 
listserv function that allows users to receive email alerts when new items are posted to a 
docket; insufficient consistency in meta-tagging documents; and the issue of how 
electronic records will be archived. Certain older agency websites, such as the one 
created at the U.S. Department of Transportation (DOT), are much more user-friendly 
than the current FDMS. Consequently, there is a concern that even though the FDMS 
will bring many agencies a full two steps forward into the information age, it could result 
in some agencies like DOT taking a step backward. 

There are larger questions about the institutional structure surrounding the development 
of the FDMS. As I noted in my testimony, FDMS is currently being managed by the 
U.S. Environmental Protection Agency (EPA) and funded through apportionments from 
EPA and various other regulatory agencies. EPA has received accolades for its 
implementation of e-rulemaking, but the institutional structure for this project has been 
makeshift and cumbersome, and it has undoubtedly made it harder for the government to 
address concerns that have been raised about the design of FDMS. In order to sustain a 
government- wide docket system over the long term and ensure that it is properly 
upgraded as information technology progresses, a more stable funding base and 
institutional structure should be explored. The Congress should consider delegating 
development and management of e-rulemaking to a dedicated and adequately funded 
entity, along lines perhaps similar to the way that the Federal Register and Code of 
Federal Regulations are managed. 


Question 3 : Flow do you respond to the concern that the Intemet/e-government 
rulemaking promotes “junk” comments as part of the notice and comment process? 

Response to Question 3 : The phrase “‘junk’ comments” presumably refers to brief, 
unsophisticated comments submitted by ordinary citizens that convey no information to 
an agency other than the submitters’ preferences. As I understand it, the concern is that 
e-rulemaking may result in a dramatic increase in such comments and that processing 
these additional comments will be time-consuming and costly for agencies, without any 
corresponding benefits in terms of additional information to aid with decision making. 
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At least when so understood, this concern appears to be overstated as an empirical matter. 
Agencies are simply not drowning in comments, even after they have allowed members 
of the public to submit comments by email. For most rules, the volume of comments 
appears to have remained basically at the same level as before email. 

On occasion, particularly salient and controversial mles will generate, as they have 
always generated, large numbers of comments, most of them meeting the above 
definition of “junk.” With the Internet, the number of “junk” comments may well be 
higher for these most exceptional rules, increasing comments from the thousands to the 
tens or hundreds of thousands in some instances. Even these cases, though, do not appear 
to be generating any untenable processing burden on agencies. First, such highly salient 
and controversial rules are not common. Second, since “junk” comments are by 
definition brief and nonsubstantive, the time it takes to “weed” them out probably will 
never be overly excessive for an agency. Finally, some researchers are even beginning to 
develop software that will identify patterns in comments and at some point soon agencies 
may be able automatically to identify and categorize mass mail form letters. 


Question 4 : Some have criticized the Federal Docket Management System as imposing a 
one-size-fits-all standard that fails to take into account the individuai needs and resources 
of various agencies websites. What are your views about this criticism? 

Response to Question 4: There are both virtues and vices to uniformity in any domain of 
rules, procedures, and institutions. The challenge is to achieve an optimal level of 
uniformity, where the virtues can be maximized and the vices minimized (even if never 
eliminated). In the case of storage and retrieval of regulatory information, the federal 
government has favored uniformity for a very long time, thus we have had since 1936 a 
single Federal Register and it has been publishing proposed rules since 1 947. We have 
had a “one-size-fits-all” publication called the Code of Federal Regulations since 1938. 
The rationale for creating these uniform regulatory publications also applies in the 
electronic age to docket information about regulatory decisions: uniformity makes it 
easier for citizens, affected businesses and nonprofit organizations, and Members of 
Congress to keep track of agency rulemaking. 

As the FDMS advances this rationale for uniformity, it should be designed so as to avoid 
problems that can sometimes arise with standardization, even though they need not occur. 
Qne such problem comes when government standardizes on the least common 
denominator. Uniformity need not be based on docket systems of lower quality, but 
instead should maintain, if not even advance, the state-of-the-art in hardware and 
software. Developers of a uniform system should take the best features of existing 
agencies’ systems and make sure that the new system provides at least the same (if not 
better) level of usability and information access. So far, the current FDMS has yet to 
meet this criterion, at least in its interface and searching capabilities. Users do not find 
that it is as easy to navigate or effective at searching as the docket management system at 
EPA that it replaced. It is also not close to being as useabie and effective as the older 
docket system developed by and still in use at the U.S. Department of Transportation. 
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A related problem can arise if uniformity is achieved by truncating information 
previously made available to the public by some agencies. Concerns have been raised 
that fields of information previously available to the public electronically will be lost as 
agencies move their own agency systems over to FDMS. Yet with effective design and 
adequate funding, FDMS can and should be developed in such a way as to ensure full 
retention of public information about rulemaking. A uniform system can be created that 
allows some flexibility, just as the Federal Register allows agencies to print whatever 
content they like in their preambles and rule sections, even while ensuring that common 
fields of information are tracked and published in a uniform manner. 


Question 5 : You state that “information technology has not caused any substantial 
upswing in citizen participation in agency rulemaking.” What explains this result? 

Response to Question 5 : I review the empirical evidence behind this result in my article, 
“Citizen Participation in the Rulemaking: Past, Present, and Future,” 55 Duke Law 
Journal 943-968 (2006). In that article, I also discuss in detail what explains these 
seemingly surprising results. The main reason is quite straightforward: most 
rulemakings involve issues that are of either low salience or high complexity (or both). 
Citizens who are not highly motivated to participate generally in politics and 
policymaking do not become more so, especially on even more obscure issues, simply 
because they can submit comments to regulatory agencies via the Internet. Furthermore, 
even though the Internet make it easier to learn about new rules and send in comments, 
information technology also makes it much easier for people to do other things that they 
would prefer to do, whether chatting with friends, keeping up with celebrity gossip or 
sports results, or playing video games. A substantial upswing in citizen participation 
requires not just new technology, but a substantial upswing in citizens’ motivation to get 
involved in the regulatory process rather than spending their time in other, more 
appealing ways. 


Question 6 : How can an agency cope with hundreds of thousands of comments received 
via email in response to a proposed and final rule? 

Response to Question 6 : Agencies do not need to cope with hundreds of thousands of 
comments very often. Qnly a small number of rules have ever generated this volume of 
commentary. In these rare cases, the burden is no doubt substantial but agencies have 
still managed. Fortunately, most of the comments usually submitted in these rules are 
terse form letters, whose pattern can be easily observed. In the future, advances in 
natural language processing and other developments in information technology are likely 
to make it easier for agencies to detect duplicate comments, as well as to identify issues 
and sort comments. The general direction appears to be one in which information 
technology will make things easier for agencies, even if in the occasional rulemaking it 
may also mean that even larger quantities of form letters are received. 
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